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Meaning Word Considering 
Application for Newly Chartered Bank 


application for state bank charter the banking com- 
missioner who determines the “necessity” for such new bank, 
the court held that the word used the statute 
should not construed mean absolute indispensable 
need. Moran Nelson, Commissioner Banking Depart- 
ment, Supreme Michigan, Rep. (2d) 772. 

Under view banking commissioner, construing the statu- 
tory word “necessity” does, would seem that there could 
not newly chartered bank Detroit long the six 
existing parent banks and their present future branches 
meet the banking necessities present. The court thought 
that such result not conclusive future healthy banking 
conditions Detroit. Testimony element convenience 
may properly considered when supplemented proof 
circumstances which are persuasive necessity. Under the 
statute “necessity” does not mean mere convenience, but means 
substantial obvious need justifying chartering new bank 
view the disclosed relevant circumstances rather than 
absolute indispensable economic need. its opinion, 
the court said: 

Following some preliminary interviews with the defendant state 
banking commissioner, plaintiffs July, 1947, made application 
the banking commissioner for state bank charter, the contemplated 
bank located the Penobscot Building Detroit, and have 
“capital $2,500,000 September 18, 1947, the bank- 
ing commissioner denied plaintiffs’ application. Thereafter, pursuant 


NOTE—For similar decisions see Digest (Fifth Edition) 
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the statutory provision (Act No. 341, 21, Pub. Acts 1937, Stat. 
Ann. 23.739), plaintiffs brought suit Ingham county circuit court 
chancery, and sought the following 


“That the action the defendant Commissioner the State 
Banking Department fully reviewed this Court, and that his or- 
der denying the application for permission organize state bank 
vacated and set 

“That this Court its decree, order and determine that the appli- 
cation heretofore made the defendant, Commissioner the State 
Banking Department should granted; that the defendant re- 
quired approve plaintiffs’ application. 


After hearing the chancery court wherein testimony was taken 
length, the relief sought was denied and plaintiffs’ bill complaint 
dismissed. Plaintiffs have appealed. 

The relief which courts may grant party who feels that the 
commissioner’s determination “unlawful unreasonable” pro- 
vided the statute quoted near the close our opinion. Upon receipt 
petition the character here involved accompanied the req- 
uisite information, the statute provides: 


“The commission (commissioner) shall verify the information and 
statements contained the application well make any 
other further investigation the persons, conditions, and circum- 
stances surrounding any manner affecting pertaining the 
organization such bank, sufficient satisfy the commission (com- 
missioner) the responsibility and fitness the applicants, the 
necessity for the organization the bank, and the likelihood its suc- 
cessful operation. the commission (commissioner) satisfied, 
(he) shall approve such application and shall notify such applicants 

“If the commission (commissioner) not satisfied the respon- 
sibility and fitness the said applicants, the necessity for such bank, 
the likelihood its successful operation, (he) shall disapprove 
application.” Act No. 341, 26, Pub. Acts 1937, Stat. Ann. 

23.754. 


that the defendant does not question “the responsibility 
and fitness the applicants” this case, but his letter denying the 
application the banking commissioner said: 


“You are advised that after due and detailed consideration the 
application above referred to, conclusion that there 
present existing necessity for the organization and establishment 
additional bank the City Detroit, nor convinced the likeli- 
hood its successful operation established. 

“Accordingly, said application hereby denied.” 
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Hence, decision herein turns upon whether not, under the record, 
the defendant banking commissioner was error denying plaintiffs’ 
application either the ground (1) that necessity exists for the 
establishment another bank Detroit, (2) because “the likeli- 
hood its successful operation established” was not shown. 

Necessity. this phase the case both the factual situation and 
the proper construction given the word “necessity” used 
the statute must considered. the need necessity Detroit 
another bank, plaintiffs have made such extensive showing that, 
within permissible bounds our opinion, not possible review 
detail. shall note briefly only certain portions such 
testimony. 

part the facts and circumstances bearing upon necessity, and 
some extent upon successful operation, new bank disclosed 
the record are follows: Since 1938 new bank, other than branch 
banks, has been established Detroit, which the fourth largest city 
the United States and which recent years has experienced large 
increase population, and also substantial growth particularly 
during the last four five years general business, including bank- 
ing business; and further there testimony “confidence that 
tion 1,623,452 shown the 1940 federal census. the present 
time Detroit, which has estimated population 1,825,000, there 
are separate banking institutions, but because the limited and 
specialized character the business some such institutions, there 
are Detroit only six banks and their branch institutions which are 
engaged commercial banking. There are branch banks, six 
which are located outside the city limits. 

From statistics the record, which are conceded substan- 
tially correct and which relate banking conditions cities each 
which had total deposits $500,000,000 more June 30, 
1947, the following appears: Only one other such cities has few 
six commercial banks. Chicago has commercial and savings 
banks. Even the basis its 1940 population Detroit with six 
commercial banking units has only one such unit population 
approximately 270,000, and presently there substantially greater 
population per bank. This population per commercial banking unit 
Detroit much larger than any the other cities, where the 
population per bank 41,677. Aside from two the 
cities where there are some exceptional attendant circumstances, De- 
troit has the largest deposits per bank. With one exception the per- 
centage proportion bank capital deposits was lower Detroit 
than any other these cities, where the average was 8.25%. The 
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noted statistics give the Detroit proportion 4.97 but defendant’s 
testimony given 4.67%. ‘This capital protection for Detroit 
depositors, disclosed defendant’s proofs, “is low compared the 
average the 7th Federal Reserve District and for the nation 
whole.” the year period ending October 1947, the percentage 
debit increase Detroit banks was 27.8%, which was substantially 
higher than any the other cities. Touching this latter item, 
Mr. Joseph Verhelle testified: 


“Then took what, after all, the real cream the statistics, 
bank debits, because feel that proper state that they 
are measurement business and industrial gauge; that is, bank 
debits are simply the total dollar value the checks that people cash, 
and those checks up, they down, you know that business 
going down. They are rather accurate barometer.” 


The record also shows that the banking needs Detroit and the 
immediate vicinity have resulted the organization the six char- 
tered parent banks branch banks. testifying, defendant ad- 
mitted that his opinion the additional organization another bank 
Detroit would not “affect the capital structure the solvency 
the existing banks.” 

While not deem great weight bearing upon the issue 
“necessity,” though merits some consideration, the record also 
discloses that the proposed bank would have long term lease favor- 
able conditions existing banking quarters the Penobscot building, 
centrally located the city’s financial district, which are not sur- 
passed those occupied any other Detroit bank. These quarters, 
designed for bank occupancy, contain vaults, equipment and bank fix- 
tures, including safety deposit boxes which are presently use. The 
foregoing equipment said represent investment approxi- 
mately $2,000,000; and needs only supplemented necessary 
furnishings and equipment for banking purposes. The Penobscot build- 
ing considered outstanding Detroit office building wherein are 
housed their business activities between 4,000 and 5,000 persons, and 
the building daily frequented between 40,000 and 50,000 people. 
Presently bank located the Penobscot building, although there 
are several banks the immediate locality. 


pertinent this point quote from the testimony Mr. 
Walter McLucas, chairman the board the National Bank 
Detroit, follows: 


sound basis, and basis that under present conditions profitable 
the banks. The banks are all expanding their facilities and quarters, 
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spending vast amounts money, the last few years for this growth 
business; and think that they have excellent prospects profitable 
—sound and profitable operations. 

... Now, taking into consideration the answer the two pre- 
vious questions regard the growth the City Detroit during 
the last particularly four five years, population and the business 
growth, the banking growth, the banking future Detroit, would you 
say that the establishment another commercial bank Detroit, 
would convenience and for the benefit the public? That’s 
question, think—the answer that question that 

“In giving opinion direct examination that the placing 
bank the Penobscot Building would offer service and convenience 
the people, had mind the existence other banks close prox- 
imity the Penobscot Building. know they are there. They are all 
our competitors, and even though new bank that came into that 
Penobscot Building would add one more competitor, still the 
opinion that would convenience for the public. think the 
Penobscot Building the largest office building Detroit. 
opinion, bank there would add convenience the public and would 
not destroy the financial stability the other banks Detroit.” 


Incident passing upon plantiniff’s petition, the banking commis- 
sioner, authorized the statute (Act No. 341, 26, 
Pub. Acts 1937, Stat. Ann. 23.754), caused independent investi- 
gation made two his bank examiners. The defendant bank- 
ing commissioner took into consideration the report his two ex- 
aminers, well other information contained the records his 
department. While the report these two examiners contains some 
information, which are about note part, addition that 
hereinbefore noted appearing the record, not find the 
main serious conflict between the material facts this report and the 
facts presented plaintiffs. However, the report the two bank 
examiners does contain certain facts not hereinbefore noted and which 
were considered the defendant commissioner and are summarized 
the opinion the circuit judge follows: 


“Also that (the banking commissioner) took into consideration 
the number small loan companies licensed the State Banking De- 
partment and operating the City Detroit, which there were 
sixty. ‘That took into consideration the total number credit 
unions, state and federal, which there were state and federal, 
which latter are supervised the Federal Deposit Insurance Corpo- 
ration, and that received his information from that source, and 
recited whom these serve and the manner which 
done.” 


While the institutions just above noted, also true building 
and loan associations, render certain and limited financial service, 
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cannot said that function same field service 


comparable that commercial banks. 


Consideration this record and the accompanying briefs leads 
the conclusion that the divergent contention plaintiffs the one 
hand and defendant the other are due not much difference 
opinion the material facts, their manner approach 
the subject controversy. Plaintiffs’ approach primarily the 
basis there being only six commercial banking units Detroit, but 
primarily defendant’s approach the basis assumption that 
there are Detroit 105 banks, e., six parent commercial banks and 
branches. Quite clearly neither premise sound for all purposes. 
For example unfair proceed the assumption that there are 
only six banks Detroit when considering what fact are the present 
banking conveniences this extensive and populous community. Like- 
wise unfair and misleading assume that there are 105 com- 
mercial banks Detroit when considering diversity banking policies, 
proper amount bank capital, avoidance monopolistic tendencies, 
etc. Fairness requires recognition the actual existing conditions, 
that Detroit there are only six groups units the field 
banking and that these six banking units have extended 
their service establishing branches. would quite absurd 


say that the branch banks not enter into the Detroit banking pic- 
ture, equally absurd say that the present banking situation 


Detroit the same though there were that city 105 unrelated 
chartered banks. 


Further recital the details the phase the record bearing 
upon “necessity” would not helpful. Our careful study and review 
the testimony touching the issue “necessity” brings the conclusion 
that the defendant deciding that there was “necessity for the 
organization additional bank” Detroit was error; but 
are also convinced that this error was primarily due miscon- 
struction defendant the pertinent statutory provisions. our 
opinion the construction placed defendant upon the statutory req- 


uisite “necessity” was too restricted. the circuit court part 
testified follows: 


... What definition ‘necessity’ did you use denying this 
charter? The absolute need. 


“Q. Absolute need? That’s right; the economic need, either way.” 


would quite futile attempt exact definition “neces- 
sity” that term used the numerous and varying statutory pro- 
visions this state. The subject matter each such statutes must 
given consideration determining the legislative intent making 
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use the word “necessity,” necessary, given legislative enact- 
ment. But the instant case must hold that should not con- 
strued mean “absolute need” the “economic need,” these 
latter words are deemed synonymous “absolute need” evi- 
dently defendant concluded passing upon application. 
Defendant’s concept “necessity” not only indicated his testi- 
mony above quoted, but also the fact that conference with the 
plaintiffs’ representatives prior the receipt their application and 
showing supporting it, defendant stated: “there was necessity 
for new bank Detroit,” and the further fact that since March, 
1943, when defendant became banking commissioner, has not char- 
tered new bank Detroit. 

While are not definitely advised the exact number branch 
banks Detroit which recent years have been authorized, 
fair inference from the record that comparatively recent authorization 
several such banks has been granted. There testimony that one 
such bank was about opened within few days after hearing 
the instant case, and that the establishment six branch banks was 
that time contemplated. Such authorization must have resulted 
from determination that there was necessity therefor. shown 
defendant’s testimony, the organization branch banks furnishes 
new capital funds, and, fact, such organizations result capital 
expenditures. Since the chartering new banks results providing 
additional banking capital the community, the instant case 
least $2,500,000, and also results greater diversity competitive 
banking facilities, difficult conclude, the growth banking 
needs community has resulted “necessity” for the organiza- 
tion branch banks only six parent banks, that there does not 
exist within the statutory meaning “necessity” for newly chartered 
parent bank. opposite conclusion would result policy tending 
undesirable monopolistic condition the particular banking field. 

Under defendant’s view, construing the statutory word “necessity” 
does, would seem that there could not newly chartered 
bank Detroit long the six existing parent banks and their pres- 
ent future branches meet the banking necessities present. 
think such result not conducive future healthy banking condi- 
tions Detroit; and that concluding otherwise defendant gave 
erroneous meaning the statutory provision “necessity.” 

The extent which defendant relied upon this phase record 
indicated his counsel’s statement the trial court follows: “That 
there enough banking service the City Detroit take care 
all the banking needs. that true, they are not entitled, 
under the statute, bank.” the banking commissioner concluded, 
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testified, that plaintiffs’ application should denied because 
was the opinion the existing banking facilities “render complete 
banking service, both commercial service well industrial,” 
think such reasons not alone controlling. the Minnesota 
statute governing chartering new banks, instead using the word 
“necessity” the corresponding requirement “reasonable public de- 
mand.” certiorari the supreme court from the commission’s de- 
nial application for certificate authorizing new bank, the 
order was affirmed view the disclosed. But pertinent 
our present consideration, the Minnesota supreme court said: 

“That the business banking intimately connected with the 
general welfare the public that may constitutionally regulated 
under the police power not open question. (Citing numerous 
decisions.) (the governing statute) does not intend that one 
more established banks may keep out another because the banking 
facilities sufficiently take care the banking business. Its purpose 
not deter competition foster monopoly, but guard the public 
and public interest against imprudent banking.” State rel. Dybdal 
State Securities Commission, 145 Minn. 221, 176 760. 

are accord with the defendant’s position that mere con- 
venience not sufficient satisfy the statutory requisite “neces- 
sity.” But when supplemented proof facts and circumstances 
which, the instant case, are persuasive “necessity,” proper 
take into consideration testimony the element convenience. 
have not found, nor has there been called our attention coun- 
sel, decision wherein there precise definition “necessity” when 
used statute relative the issuance bank charter. only 
fair note herein, that making determination the instant case 
neither the banking commissioner nor the circuit judge had the guid- 
ance judicial decision specifically point. Decisions incident 
like provisions statutes pertaining other fields the law are not 
conclusive particularly helpful affording decisive precedent 
construing the statutory provision under consideration, because, 
stated defendant’s believe that determining the mean- 
ing the term employed the statute under consideration, (if any 
ambiguity exists), must refer the context and the object and 
purposes sought accomplished.” However, there has long been 
the fundamental law Michigan the provision that: “Private prop- 
erty shall not taken without the necessity therefor being first 
Jeffries Homes Housing Project, 306 Mich. 272, 
held substance that there was “necessity” for taking private prop- 
erty incident slum clearance and improvement housing situa- 
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tion, the ground that concerned public safety and e., 
that concerned public welfare. Obviously such case did not pre- 
sent “absolute need.” Conditions might have gone they were 
before the slum clearance. So, since the primary function banking 
facilities involves the welfare and convenience the portion the pub- 
lic concerned, would seem reasonably follow that “necessity” 
used the controlling statute was not intended the legislature 
which enacted the law mean absolute indispensable need. Instead, 
are the opinion that the meaning import “necessity” 
embodied the statute obvious need justifying the 
chartering new bank view the disclosed relevant circum- 
stances. holding are accord with the writing Chief Jus- 
tice Marshall McCullough Maryland, Wheat. 316, Ed. 
579. Concerning the import the word “necessary” used the 
Federal Constitution,* Wheat. page 413, said: 


“Ts true, that this (indispensable) the sense which the word 

‘necessary’ always used? Does always import absolute physi- 
cal necessity, strong, that one thing which another may termed 
necessary, cannot exist without that other? think does not. 
reference had its use, the common affairs the world, 
approved authors, find that frequently imports more than 
that one thing convenient, useful, essential another. 
essential just construction, that many words which import 
something excessive, should understood more mitigated sense— 
that sense which common usage justifies. The word ‘necessary’ 
this description. This word, then, like others, var- 
ious senses and, its construction, the subject, the context, the inten- 
tion the person using them, are all taken into view.” 


the light the foregoing are constrained hold that plain- 
tiffs did establish “necessity” for another bank Detroit, and that 
matter law defendant erred his concept the scope and mean- 
ing “necessity” the particular statute, which error pri- 
marily resulted denial plaintiffs’ and that the trial court 
was error affirming defendant’s determination that particular. 
our opinion such result would follow even under the construction 
placed upon the statutory word defendant’s brief, wherein said: 
“It our contention that the term ‘necessity’ used the statute 


under was intended mean and include ‘economic 
need.’ 


United States Constitution, Art. 

“The Congress shall have Power 

(18) make all Laws which necessary and proper for carrying into 
Execution the foregoing Powers, and all other Powers vested this Constitution the 
Government the United States, any Department Officer thereof.” 
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There remains considered whether the record such that 
defendant was was not justified refusing plaintiffs’ petition for 
new bank Detroit the ground, part, that was not “con- 
vinced the likelihood its successful operation established.” 

Much the factual aspect the record hereinbefore reviewed 
bears upon this issue, well upon “necessity” and need not re- 
peated. While not controlling, note that defendant denying 
plaintiffs’ petition did not say was convinced that was the 
opinion that this bank were established would not successful. 
And when testifying the circuit court defendant did not give lack 
prospective successful operation, least only inferentially, 
reason for his denial plaintiffs’ petition. was not considered 
the lengthy opinion filed the circuit judge. Nor that reason 
all stressed defendant’s brief this Court. None the six wit- 
nesses for defendant, each whom connected with Detroit bank 
which new bank would competitor, testified that his judg- 
ment the proposed new bank would not successfully operate. the 
other hand, behalf plaintiff, there was competent opinion testi- 
mony that the proposed new bank would operate successfully. Mr. Mc- 
Lucas, who, noted above, chairman the board the National 
Bank Detroit, gave his opinion that the “banking future” 
Detroit “very excellent.” bearing upon successful operation 
new bank, further testified: 


sound basis, and basis that under present conditions profitable 
the banks. The banks are all expanding their facilities and quar- 
ters, spending vast amounts money, the last few years for this 
growth business; and think that they have excellent prospects 
and profitable operations. 

mate success additional bank organized and managed ade- 
quate group the City Detroit? sir.” 


The above not met the record persuasive testimony. 
Further the record discloses that about 1933, under conditions said 
much favorable than are Detroit banking conditions the 
present time, the Manufacturers National Bank was organized and 
located the Penobscot building the quarters which plaintiffs pro- 
pose occupy. That bank was eminently successful. 1944 
moved another location Detroit and now the second third 
largest bank that city. The State Bank Detroit, char- 
tered 1938, with capital $1,600,000, has experienced continu- 
ous prosperity. June 30, 1947, had upwards 50,000 
and savings accounts with total deposits excess $72,000,- 
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000. The undisputed testimony well informed witness, concerning 
the Wabeek Bank, is: would say there has been steady growth 
right from the time the bank chartered. have four branches 

view the foregoing and other phases the record, 
some which reference has been made, considering the issue 
are the opinion that denial plaintiffs’ petition 
under this record the ground lack proof the likelihood 
successful operations, would unreasonable and contrary the in- 
tent the statute. 


the authority for the character scope judicial review 
the instant case (which this appeal controverted matter) and 
the relief which may decreed, note the following: 


“Any financial institution under this act, officer director 

thereof any party interest therein, being dissatisfied with any 
rule, regulation, order, demand, ruling finding (hereinafter this 
section referred order) whatsoever, made the commissioner, 
may commence action the circuit court chancery 
the commissioner defendant vacate and set aside 
order the ground that the same 
The said circuit courts chancery are hereby given jurisdiction 
such suits and empowered affirm, modify, vacate, set aside the 
order the commissioner whole part and make such other 
order decree the court shall decide proper and accord- 
ance with the facts and the law. Any party shall have the right 
appeal from such decree the supreme court the same manner 
from other chancery suits.” Act No. 341, 21, Pub. Acts Stat. 
Ann. 23.739. 


Clearly the foregoing statute authorizes much broader judicial, 
review than provided statutes which limit the review orders 
determinations administrative agencies certiorari direct from 
such agencies’ orders determinations the Supreme Court. The 
controlling statute the instant case provides for suit original bill 
complaint the circuit court chancery interested party 
who considers the banking commissioner’s determination “unlawful 
unreasonable”; and our review the decree entered the circuit 
court “in the same manner from other chancery suits,” rather than 
review the order administrative agency. 


This not rate case, nor does involve review regulatory 
provision controlling administrative agency. Instead involves 
only plaintiffs’ right engage the banking business subject con- 
ditions prescribed the statute. Our review the denial such 
right, which denial conclude resulted from misinterpretation 
the applicable law. such case the right judicial review exists. 
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While the instant case the banking commissioner was not acting 
accord with any fixed rules regulations his department, did 
act accord with what erroneously believed was the proper legal 
rule guide. that respect the instant case within like field 
law Rock Carney, 216 Mich. 280, 185 N.W. 798, A.L.R. 1178, 
wherein headnote reads: 

the power protect the public health vested law 
public health boards, the legality and reasonableness the rules 
regulations through which this power exercised constitute judicial 
questions beyond the power the legislature foreclose.” 

above noted, interested party deems the holding the 
banking commissioner “unlawful unreasonable,” the controlling 
statute provides wide scope review orders determinations 
the character under consideration, incident which the banking com- 
missioner acts quasi judicial capacity. If, find the in- 
stant case, erroneous decision the result mistaken interpre- 
tation applicable law, the reviewing court “to make 
such other order decree the court shall decide proper and 
accordance with the facts and the law.” 

The decree entered the circuit court reversed and decree will 
entered this Court directing defendant grant plaintiffs’ peti- 
tion organize the new bank Detroit. costs 
allowed. 


BANKING DECISIONS 


this department are published each month all the important deci- 
sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Rights Co-owner Savings Bonds Held 
Joint Safety-Deposit Box 


Stephens First National Bank Nevada, Supreme Court Nevada, 
196 Pac. Rep. (2d) 756 


The purchase and registration United States Savings Bonds, 
where co-owner named thereon, creates and constitutes con- 
tract for the benefit the third party, regardless whether such 
co-owner knows knew the transaction until after the death 
the purchaser, whether such co-owner ever had possession such 
bonds whether any delivery thereof was made him her. 


The bonds when purchased, the instant case, were placed 
safety-deposit box which co-owner had equal access. Subse- 
quently, the decedent advised manager bank which box was 
located not let anyone safety-deposit box. There evidence 
show that decedent any time attempted remove any the 
contents from said box and particularly attempt was made 
him remove the bonds question from the box cash them 
change the registration thereof. was held that co-owner 
bonds had property interest therein and could not divested 
her interest except manner provided treasury regulations. 


Action Una Stephens against the First National Bank 
Nevada and August Glanzmann, administrator the estate 
Paul Glanzmann, deceased, establish ownership and right 
possession certain United States savings bonds wherein defendant 
bank disclaimed and was dismissed. Judgment for defendant adminis- 
trator and plaintiff appeals. 

Reversed with directions. 

See also Nev., 182 146. 


NOTE—For similar decisions see Digest (Fifth Edition) 


q 


898 THE BANKING LAW JOURNAL 


Mathews, Carson City, George Sanford and Richard 
Hanna, both Carson City, for respondents. 

Miles Pike, Atty. for the Dist. Nevada, and Bruce 
Thompson, Asst. Atty., both Reno, amici curiae. 


HENDERSON, J.—This appeal from judgment favor 
the defendant, August Glanzmann, administrator the estate 
Paul Glanzmann, deceased, action brought the appellant, 
the plaintiff the court below, claiming the owner and entitled 
the possession certain United States Registered Savings Bonds 
different denominations and being the aggregate sum $5,900. The 
appeal also from order the court below, denying plaintiff’s ap- 
plication for new trial. There little dispute the facts the 
case. From the pleadings and the evidence, appears that beginning 
with the year 1936 and different times thereafter, and including 
the month December 1941, Paul Glanzmann and Una Stephens 
were residents Carson City, Ormsby County, State Nevada, and 
during said time the said Paul Glanzmann purchased and had issued 
series United States Registered Savings Bonds. These bonds were 
purchased with money belonging said Paul Glanzmann and were 
issued and registered under the Federal Act known the Second Lib- 
erty Loan Act, US.C.A. Section 757c and the United States Treasury 
Regulations promulgated pursuant the authority therefor contained 
the act. the time the said Glanzmann purchased the said bonds, 
and each them, there were inscribed thereon the names Mr. 
Paul Glanzmann Mrs. Una Stephens. The records show these 
bonds were registered the Treasury Department the United States 
aforesaid, and that Paul Glanzmann and Mrs. Una Stephens 
were co-owners. The evidence further shows that some time October 
1935, the said Paul Glanzmann and Una Stephens rented from the 
First National Bank Carson City, Nevada, safety-deposit box known 
and that each the parties signed the signature card therefor. 
When the bonds were purchased the said Paul Glanzmann, the 
said bonds were placed said safety-deposit box said bank. The 
rental agreement evidenced the signature card shows that said box 
was held joint-tenancy with the right survivorship. That the said 
rental agreement was effect the time the death Paul 
Glanzmann. 

The bonds when purchased were placed said safety-deposit box 
Mr. Paul Glanzmann and there evidence indicate ever 
removed them from the box. The rental agreement, insofar the 
safety-deposit box concerned, shows that both the parties, inde- 
pendent the other, had the right access the said safety-deposit 
box and the contents thereof, with the right remove all any part 
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said contents and surrender said box without the consent 
edge the other any other person. But while this was permitted 
and both parties had the right access said box and the contents 
thereof, did not and does not determine right ownership the 
contents said box. Subsequent the purchase said box afore- 
said and the rental the safety-deposit box aforesaid and April 
12th, 1944, the said Paul Glanzmann died hospital Reno, 
Nevada. Apparently died intestate. brother, August Glanz- 
mann, one the defendants and respondent herein, was appointed ad- 
ministrator his estate April 12th, 1944. After Paul Glanzmann 
died, the plaintiff herein, August Glanzmann, administrator the 
estate Paul Glanzmann, attorney George Sanford and 
Cassinella, manager the Carson City branch the First National 
Bank Nevada, entered the safety-deposit box examined the 
contents said box and inventory the contents was made and 
copy said inventory was given August Glanzmann, Una Ste- 
phens and Mr. Cassinella. that time they found said box, papers, 
bonds and money belonging each the parties individually and also 
the bonds question. Again July 1944, the box was opened the 
presence the plaintiff herein, Mrs. Stephens, Attorneys Sanford and 
Mathews and certain disposition was made the contents the box 
and delivery was made respective parties certain bonds, papers 
and money agreed upon and shown the stipulation agreed upon. 
The bonds question were left the box. From the inventory the 
contents the box and distribution the contents thereof, the evi- 
dence shows that besides the bonds question there were other papers, 
documents and property the said box, some belonging Mrs. Ste- 
phens and some belonging Paul Glanzmann. Especial note should 
taken the fact that the contents the safety-deposit box con- 
sisted property Mrs. Una Stephens and Mr. Paul Glanzmann 
and the bonds question. 

the time the safety-deposit box was rented from the said bank, 
two keys were given the respective parties renting the said box and 
the evidence shows that all times, Mrs. Una Stephens had her 
possession one the said keys and that the box was opened the 
times mentioned herein, using the key her possession. 

appears from the evidence that April 1944, Paul Glanz- 
mann appeared the bank and orally advised Mr. Cassinella, manager 
the bank, that didn’t want any one enter his safety-deposit box 
and further appears that April 8th, 1944, Mr. Cassinella received 
telegram purporting from said Paul Glanzmann reading: 


“Do Not Let Anyone Safety-Deposit Boz.” 


There evidence show the said Paul Glanzmann any 
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time attempted remove any the contents from said box and par- 
ticularly attempt was made him remove the bonds question 
from the box cash them change the registration thereof. 

The question before the court is, who the owner and who entitled 
possession these certain eleven (11) Savings Bonds pur- 
chased the said Paul Glanzmann and registered the names 
Mr. Paul Glanzmann and Mrs. Una Stephens, co-owners. The 
defendant, the First National Bank Nevada, disclaimed all interest 
the subject matter and the action was dismissed said defendant 
this case. 


the outset what was the effect Mr. Paul Glanzmann orally 
advising Mr. Cassinella not let any one enter his safety-deposit box? 
What was the effect the telegram purporting from said Paul 
Glanzmann said Mr. Cassinella? Can said said acts 
Mr. Paul Glanzmann that the plaintiff Mrs. Una Stephens, would 
precluded from entering the said safety-deposit box and removing 
the contents therefrom? Especially can said said act Paul 
Glanzmann that said Cassinella had the right preclude plaintiff Mrs. 
Una Stephens from entering the said safety-deposit box and remov- 
ing therefrom the property therein which belonged her and her 
alone? think not. Notwithstanding what Mr. Cassinella did re- 
sponse the order Mr. Glanzmann, both oral and written, not 
think that either the parties who rented the safety-deposit box could 
precluded from entering the same and removing the contents there- 
from. must conceded that the usual course business, many 
safety-deposit boxes are rented least two individuals, each having 
key thereto and each having right enter said safety-deposit box. 
the usual course business, can said that when safety-deposit 
boxes are rented two more persons, with the right aforesaid, 
that any one the parties renting and having access said box could 
word mouth telegram, any writing addressed the manager 
some other officer authority the bank renting said safety-deposit 
box, preclude the other from entering the box? this were the case, 
few safety-deposit boxes would rented giving another person joint 
ownership therein, with the right access the box and with key 
thereto, not even husband and wife. 


our opinion until the rental agreement expired, either limita- 
tion joint action both parties renting said safety-deposit box 
25C, either party had right enter said safety-deposit box and re- 
move the contents therefrom, not only during the lifetime the parties 
but (subject certain exceptions not applicable here) even after the 
death one the said parties. 

not this assertion mean imply that this right given 
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each the parties, that is, the right access the box and the re- 
moval any the contents thereof, would determine the ownership 
the contents said box. 

before stated, the bonds question were purchased under the 
Federal Act known the Second Liberty Loan Act, Section 
and the United States Treasury Regulations promulgated pursuant 
the authority thereof contained the act. arrive proper 
conclusion this case, therefore becomes necessary review and 
analyze the Federal regulations promulgated thereunder. cannot 
denied that the source the Federal power issue United States Sav- 
ings Bonds and promulgate regulations governing their ownership, 
transfer and payment found Article One (1), Section eight (8), 
Clause two (2) the Constitution the United States, providing: 
“The Congress shall have Power borrow Money the credit 
the United States.” 

And further provided such article the Constitution, Section 
eight (8), Clause eighteen (18) that Congress shall have 
“To make all Laws which shall necessary and proper for carrying 
into Execution the foregoing Powers, and all other Powers vested 
this Constitution the Government the United States, any 
Department Officer thereof.” 

The Federal borrowing power, pursuant the constitutional provi- 
sion, includes the power issue return for the money borrowed, 
obligations the United States any appropriate form, stocks, bonds, 
bills notes. Legal Tender Cases, 110 421, 444, Ct. 122, 
Ed. 204. Now, the exercising the constitutional power borrow 
money the credit the United States, Congress enacted section 
twenty-two (22) the Second Liberty Loan Bond Act, which act 
entitled the Secretary the Treasury, with the approval the Presi- 
dent, issue from time time, through the Postal Service, other- 
wise, bonds the United States known “United States Savings 
Bonds,” and further authorized the Secretary the Treasury issue 
such Savings Bonds such form and such manner and subject 
such terms and conditions consistent with the act the Secretary 
the Treasury from time time may prescribe. Act Sept. 24, 1917, 
ch. 56, Sec. 22, amended act Feb. 1935, ch. Sec. Stat. 


Pursuant said authority, the Secretary the Treasury promul- 
gated regulations governing the issuance, transfer, ownership and pay- 
ment United States Savings Bonds. These regulations, such per- 
tain the case bar, are before this court plaintiff’s Exhibits “E” 
and “F.” Exhibit “E” compilation certain United States Treas- 
ury Circulars which were issued from time time and contain the of- 
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fering the respective series the United States Savings Bonds cover- 
ing the time involved this case. 

Exhibit contains the respective Treasury Regulations issued 
the Secretary the Treasury with respect the registration, restric- 
tions and payment the bonds all series during the time involved 


this case. 
the aforesaid regulations there are three the same pertinent 


the issues this case. 


Forms the restrictions and excep- 
tions set forth the next preceding paragraph the following forms 
registration are authorized 

(ii) the names two (but not more than two) persons the 
alternative co-owners, for example, ‘John Jones Mrs. Ella 
Jones’. other form registration establishing coownership au- 
thorized. 

Payment savings bond registered the names 
two persons coowners, for example, ‘John Jones Mrs. Mary 
Jones’, will paid reissued follows: 

“(1) During the lives both the lives both 
coowners the bond will paid either coowner upon his separate re- 
quest without requiring the signature the other coowner; and upon 
payment either coowner the other person shall cease have any 
interest the bond. 

“(2) After the death one either coowner dies with- 
out having presented and surrendered the bond for payment Fed- 
eral Reserve Bank the Treasury Department, the surviving coowner 
will recognized the Treasury Department the sole and absolute 
owner the bond, and payment will made only him. 

“3. Determination interest Between Owner and Co-owner 
ings bond, between the registered owner and the coowner, the regis- 
tered owner and designated beneficiary may determined valid 
judicial proceedings, which case, the bond upon surrender the 
party requesting reissue, may reissued the names the respective 
parties the extent their respective interests determined such 
proceedings, but only authorized denominations. The Treasury can 
accept notices pending judicial proceedings and cannot undertake 
protect the interests the litigants who not have possession 
the bonds. (Regulation 315.52, Treasury Circular 530) 


These Treasury Regulations become part the contract, whereby 
the United States will pay its obligation person persons named 
the bond receive payment provided the terms such Treas- 
ury Regulations. The power given the Secretary the Treasury 
make such regulations, was and properly delegated the said Treas- 
ury Department the United States Congress. Hampton United 
States, 276 U.S. 394, Ct. 348, Ed. 624; Buttfield Stranahan, 
192 470, 472, Ct. 349, Ed. 525; United States Gri- 
maud, 220 506, Ct. 480, Ed. 563. 
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Such regulations are valid and have the force and effect the Fed- 
eral Law. McCulloch Maryland, Wheat. 316, L.Ed. 579; 
Birdsall, 233 223, S.Ct. 512, L.Ed. 930; Sacks, 257 
37, S.Ct. 38, L.Ed. 118; and others. 

The bonds question are United States Bonds, authorized and is- 
sued pursuant the Federal Law and Federal regulations. The sale 
thereof, and purchase thereof, constitute contract between the Fed- 
eral Government and the purchase thereof. our opinion that the 
deceased, Glanzmann, purchasing the said bonds having inscribed 
thereon the name Una Stephens co-owner, entered into con- 
tract with the United States, whereby the payment reissue said 
bonds purchased said Paul Glanzmann, were issued con- 
formity and were paid reissued conformity with the laws 
and regulations governing the sale said bonds. uncontroverted 
that the bonds were placed the safety-deposit box 25C, and there- 
after attempt was made either the parties, that is, the deceased 
Paul Glanzmann Una Stephens, remove the bonds from said 
safety-deposit box. not and cannot claimed, that the deceased 
Paul Glanzmann made any attempt deprive Mrs. Una Stephens 
any right said bonds, his oral statement the written telegram 
Mr. Cassinella, manager the said bank, where the said safety- 
deposit box was. 


our interpretation the rules and regulations, our opinion 
that Mrs. Stephens, the time the purchase the bonds, the 
manner which they were purchased, wit, inscribed the deceased 
Paul Glanzmann and Mrs. Una Stephens, co-owners, there- 
upon became co-owner the said bonds and had property interest 
therein. And she could divested thereof only the manner set forth 
said government regulations, that removing the bonds from 
said safety-deposit box and cashing the same having the same re- 
issued. 

our opinion Glanzmann had intended deprive Mrs. Ste- 
phens the property right, which think she had said bonds, 
the time orally told Mr. Cassinella not let any one enter the safety- 
deposit box, that would have removed the bonds therefrom and 
cashed the same. seems that such intention was ever manifested 


Mr. Paul Glanzmann. 


Under the facts hereinabove recited and for the reasons heretotfore 
and hereinafter appearing our opinion that Regulations Sec. 315.52 
dealing with conflicting claims ownership interest sav- 
ings bond, between the registered owner and the co-owner, the reg- 
istered owner and designated beneficiary, not control the instant 
case, nor find necessary cite examples controversies which, 
reason their nature, would governed this provision. 


I 
i 
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does not appear the court that any controversy over “conflict- 
ing claims the ownership” between the co-owners, otherwise, 
ever existed this case. The bonds question were issued pursuant 
the provisions the act and governed the Treasury Regulations 
herein above referred to.. Under the said regulations, provided 
either co-owner dies without having presented and surrendered the 
bond for payment, the surviving co-owner will recognized the sole 
and absolute owner the bond and payment will made only him. 
These regulations are reasonable and were adopted for carrying out the 
intent the act Congress for the purpose borrowing money. The 
regulations are supplementary and existed the time the purchase 
the savings bonds question was made from the Treasury Depart- 
ment. This promotes and facilitates the sale and distribution the 
bonds prescribing such terms and conditions payment, owner- 
ship, and transfer would make the bonds attractive securities. 
common knowledge that many bonds issued the United States, were 
purchased making the purchaser co-owner with some other designated 
person named the purchaser said bonds. many instances the 
co-owner did not know the existence the fact that was co- 
owner United States Savings Bond bonds. Everyone aware 
the fact that many United States bonds were and are now being 
bought, husbands and fathers, making their wives, sons and daugh- 
ters co-owners, where even the wife, son and daughter did not and does 
not know the existence such bonds until after the death the 
husband father. was the intent and purpose many purchasers 
bonds this character purchase bonds and make some other party 
co-owner that the co-owner would own said bonds after the death 
the original purchaser. This one the reasons why said bonds 
became and were and are attractive investments and aided the sale 
thereof. For the court say now, this case, that Mrs. Stephens has 
right interest said bonds, would set aside the intent and 
purpose many persons who purchased bonds, these bonds were 
purchased pursuant the regulations the Treasury Department. And 
say that after the death one co-owner, the administrator the 
estate said deceased co-owner, could claim said bonds and ask the 
court determine the ownership the bonds, under Section 315.52, 
aforesaid, would tend destroy the power the United States 
sell bonds, particularly the State Nevada. 

hold otherwise, would destroy the real purpose and intent the 
purchaser purchase bonds the United States, with the intent that 
co-owner would become the owner designated the purchaser upon 
his death, and would permit the heirs the purchaser upon his decease, 
the administrator executor his estate nullify the intent origi- 
nally planned the purchaser the bonds. our opinion that 
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these regulations having the force Federal Law must held sup- 
ersede inconsistent State Laws virtue the supremacy clause the 
Constitution. 

Article VI, Clause the Constitution provides: “This Constitu- 
tion, and the Laws the United States which shall made Pursu- 
ance thereof; shall the supreme Law the Land; and the 
Judges every State shall bound thereby, Any Thing the Con- 
stitution Laws any State the Contrary notwithstanding.” 

The Supreme Court the United States has asserted and applied 
that doctrine the supremacy the Federal Law variety situa- 
tions, many them analogous the case here. has been held 
the exercising the Constitutional power borrow money, the Fed- 
eral Government may not against its will subjected burdens im- 
posed the States. Farmers Mechanics Savings Bank Minnesota, 
232 U.S. 516, S.Ct. 354, L.Ed. 706. 

the Farmers Bank decision, supra, the Supreme Court, referring 
McCulloch Maryland, Wheat. 316, L.Ed. 579, said: “The 
supremacy the Federal Constitution and the laws made pursuance 
thereof, and the entire independence the General Government from 
any control the respective States, were the fundamental grounds 
the decision. The principle has never since been departed from, and 
has often been reasserted and applied. 232 516, 521, S.Ct. 354, 
355, L.Ed. 706.” 

the State laws governing the devolution personal property are 
permitted supersede nullify the Federal Regulations applicable 
savings bonds, then the borrowing power the United States will 
adversely affected, not destroyed, because the uncertainty will 
create the minds millions owners savings bonds the respec- 
tive States their rights and interest therein, and because the 
consequent elimination those features the bonds which have made 
them attractive many persons. Again the State Law governing the 
devolution personal property permitted supersede nullify 
the Federal Regulations governing savings bonds, then will have 
situation involving laws relative devolution personal property 
the forty-eight different States. 

Again what would the situation the State Law was declared 
supreme and the bonds were purchased one State, and taken 
the co-owner different State, what would the situation the 
bonds were bought one State and the co-owner thereafter resided 
different State? 

seems clear that insofar the regulations the Federal 
Government governing the sale bonds concerned, such regulations 
must held supersede State Law. 

The form which the State burden sought imposed im- 
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material. The transactions the Federal Government are free from 
State regulations they are from State taxation. Osborn Bank 
United States, Wheat, 738, L.Ed. 204; Ohio Thomas, 173 276, 
S.Ct. 453, L.Ed. 699; and others. 

Within the sphere the powers confided it, the United States 
may enter into contracts appropriate the exercise those powers, 
and such contracts are governed Federal rather than State Law. 
United States Tingey, Pet. 115, L.Ed. 66; Irvine Marshall, 
How. 558, L.Ed. 994; United States Grogan, C., Supp. 
819; and others. 

And when the question concerning Federal jurisdiction arises 
State Court, clear that the State Court, determining the conse- 
quences the transaction, must follow the Federal Law. Garrett 
Moore-McCormack Co. Inc., 317 239, S.Ct. 246, L.Ed. 239. 

Section the Second Liberty Bond Act, quoted herein and the 
Treasury Regulations promulgated thereunder and having the force and 
effect law, form part the bond contract, not only express ref- 
erence incorporated each bond the act itself, but under the well- 
established doctrine that laws effective the time the making 
contract enter into and form part fully they had been ex- 
pressly referred incorporated its terms. Farmers and Merchants 
Bank Federal Reserve Bank, 262 649, S.Ct. 651, L.Ed. 
1157, A.L.R. 635; Northern Pacific Ry. Wall, 241 87, S.Ct. 
493, L.Ed. 905. 

The foregoing rule law most aptly illustrated the case 
Warren United States, Ct.Cl. 634, Certiorari Denied 281 739, 
S.Ct. 346, L.Ed. 1154. 

The facts this case are quite fully set out the appellant’s open- 
ing brief and will not re-stated here. believe that the holding 
the court said case pertinent. The headnote reads: “Under the 
statute authorizing the Secretary the Treasury issue war-savings 
certificates the Secretary had the power prescribe the terms and con- 
ditions their payment, and the Secretary’s due regulations with re- 
spect thereto had the force and effect law. Where the owner such 
certificates named the beneficiary thereof, case his death, and the 
regulations provided for payment such beneficiary that event, the 
refusal the Secretary make payment the executrix the own- 
er’s estate was conformity the provisions the contract thus en- 
tered into with the owner the certificates, and the executrix not 
entitled recover from the United States the money represented 
the certificates, notwithstanding the laws devolution property 
the State the testate’s domicile.” 

believe the foregoing point with the case bar. 

stated heretofore this opinion, Exhibits “E” and are before 
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this court original exhibits. They constitute the Treasury Regula- 
tions issued the Secretary the Treasury concerning United States 
Savings Bonds. Exhibit “E” made various circulars, beginning, 
far pertinent here, with Circular No. 554 December 16, 1935, 
relating Series Bonds, the first bonds concern herein. There 
after from time time circulars following No. 554 were issued, describ- 
ing the bonds and series thereof offered and most cases the terms 
and conditions purchase. The respective bonds herein were Series 
October, 1936, Series May, 1940, Series July, 1941, April, 1943, 
Series December, 1941. examination Exhibit “E” discloses 
the conditions under which these series bonds were offered and issued. 
will also noted that said circulars gave notice that such bonds 
would issued and registered pursuant Treasury Regulations No. 
530 and revisions thereof. Exhibit composed this regulation 
No. 530 and amendments and revisions thereafter made beginning with 
Circular No. 530, dated February 25, 1935, and including circular 
dated June 12, 1944, being sixth amendment fifth revision Circular 
No. 530. 

will noted that beginning with February 25, 1935, the Treas- 
ury Department treated conclusive the ownership and interest the 
savings bonds, and treated the registration the names two per- 
sons co-owners. The Treasury Department also provided that such 
bonds are not transferable and such bonds would payable either 
co-owner without the signature the other, and that upon payment 
either person the other shall cease have any interest the bonds. 

therefore appears from the Treasury Regulations that all savings 
bonds issued shall subject regulations prescribed from time time 
the Secretary the Treasury and further appears that the regu- 
lations and circulars issued the Secretary the Treasury contain 
the notice issuance and offer sale bonds regulations and re- 
strictions and concerning such bonds and are notice the purchaser 
the conditions surrounding the purchase and registration such 
bonds and that the purchaser thereof bound thereby particularly 
the bonds themselves contain reference such regulations. 


further appears that the bonds must registered. The form 
registration used must express the actual ownership and interest the 
bonds, which shall considered conclusive such ownership and 
interest. Again the Second Liberty Loan Act and the Treasury Regu- 
lations provide for and sanction contracts for the benefit third per- 
sons, which contracts are enforceable such third persons. has 
been held that such contracts for the benefit the third persons are 
valid and enforceable. Am.Jur. 825, Sec. 277. 

The text cites Painter Kaiser, Nev. 421, 747, L.R.A. 
672, 103 Am. St. Rep. 772, Ann.Cas. 765, support thereof. 
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the Painter case this court said, quoting from Miliani Tognini, 
Nev. 133, 134, 279: ‘The precise question presented this: Can 
party, upon which was not consulted, and which did not assent, 
when contains provision for his benefit? Besides the statute which 
provides that “every action shall prosecuted the name the real 
party interest,” this court has held three different cases that the 
beneficiary named such contract may maintain action thereon 

Another illuminating case this point the Kansas City Life Ins. 
Co. Rainey, 353 Mo. 477, 182 S.W. 624, 155 A.L.R. 168, also Rhor- 
backer Citizens Bldg., Association Co., 188 Ohio St. 273, 
751, A.L.R. 988. this last case the subject matter was certifi- 
cate deposit the company payable the depositor and another 
named thereon the survivor them co-owner. The person 
named co-owner had knowledge the transaction until after the 
death the depositor. disposing contest over the ownership 
the certificate after the death the original depositor, the court 
held that executed contract arose between the depositor and the 
company, creating immediate joint and equal interest the certifi- 
cate the depositor and the named person, with attendant incident 
survivorship, binding the company its terms. Upon the death the 
depositor the named person became the owner the certificate, en- 
titled its possession and benefits virtue completed contract. 

least thirteen different states the United States, many cases 
have reached the appellate courts determine the title and ownership 
United States Savings Bonds and majority cases, the doctrine 
was and definitely adopted that the Federal Law and Treasury Reg- 
ulations, and the contract entered into the time the purchase and 
registration the savings bonds govern with respect the title and 
ownership such bonds and where contest arose between admini- 
strator executor estate deceased owner, and his her co- 
owner beneficiary, such co-owner beneficiary was declared the 
owner such bonds irrespective the State Laws governing the devo- 
lution property. The overwhelming weight authority supports 
the proposition that the purchase and registration the United States 
Savings Bonds, where co-owner named thereon, creates and consti- 
tutes contract for the benefit the third party, regardless whether 
such co-owner knows knew the transaction until after the death 
the purchaser, whether such co-owner ever had possession such 
bonds whether any delivery thereof was made him her. Suffice 
say that unless the purchaser and owner thereof his lifetime 
changed the purport the bonds according the Treasury Regula- 
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tions, that upon his death such bonds became the sole property the 
co-owner. 

have before the lower court’s opinion and decision and its 
findings fact and conclusions law. seems that the court 
relied upon the telegram from Glanzmann the bank “not let any- 
one his safety-deposit box,” and the court relying concluded that 
the said telegram did fact deprive the surviving co-owner all right, 
title and interest, and said bonds. appears that the Court pro- 
ceeded further upon the theory that gift causa mortis inter vivos 
was had, and delivery the bonds was made the co-owner. The 
lower court must have set aside the fact that Mrs. Stephens’s name was 
the bonds, co-owner, and must have ignored entirely the Treas- 
ury Regulations and law under which the bonds were purchased. 
short, the lower court must have ignored and cast aside the operations 
the Federal Regulations which were, the time the purchase 
said bonds, part said bonds, and thereby reached wrong conclu- 

There little conflict the evidence with respect the 

purchase the bonds, that Mrs. Stephens’s name was inscribed each 
bond question, that each bond was registered the Treasury De- 
partment with Mrs. Stephens’s name registered co-owner all pur- 
suant the Treasury Regulation. 

There evidence that Glanzmann ever attempted surrender 
change the ownership any the said bonds during his lifetime 
that ever intimated any person that the bonds were not 
Mrs. Stephens after his death. 

well settled law this state, that there substantial con- 
flict the evidence, findings and judgment the trial court will not 
disturbed but this case there substantial any conflict 
the evidence the purchase and registration the bonds and the 
effect thereof with respect the regulations governing such bonds. 

The conflict, any, the application the applicable law the 
purchase, registration and deposit the bonds. resolving this con- 
flict, are the opinion that the lower court reached wrong con- 

and reason thereof the decision and judgment the lower 
court erroneous and against the law. 


This court Consolazio Summerfield, Nev. 176, 629, 
630, said: “The general rule this court that when the evidence 
conflicting and there substantial evidence sustain the judgment 
will not disturbed. But there exception the general rule 
the effect that where, upon all the evidence, clear that wrong 
conclusion has been reached, the judgment will reversed.” 

Entertaining the view that the facts this case are such, show 
the appellant the owner and entitled the possession the 
bonds question, the order this court, that the judgment the 


fe 
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lower court reversed, with directions render and cause en- 
tered judgment favor the plaintiff herein, accordance with the 
prayer the complaint. 


HORSEY and BADT, JJ., concur. 

Chief Justice EDGAR EATHER, because illness, did not partici- 
pate the preparation and rendition the foregoing opinion. The 
Governor assigned Hon. HENDERSON, District Judge the 
Eighth Judicial District, sit his place. 


Note Given Married Woman Presumed Valid 


Feo Bacco, Superior Court Pennsylvania, Atl. Rep. (2d) 599 


married woman may properly make endorse note other 
than way accommodation, and the statute makes her capac- 
ity the rule and her incapacity the exception the burden her 
prove that she acted accommodation party. 


Action Antonetta DeFeo against Eligio DiBacco and Parmey 
DiBacco judgment note. Defendants presented petition for 
tule show cause why the judgment should not opened and de- 
fendants let into their defenses and the rule was made absolute and 
parties were directed frame issue heard the court. 

From the judgment, defendants appeal. 

Judgment affirmed. 

Before RHODES, J., and HIRT, RENO, DITHRICH, ROSS, 
ARNOLD and FINE, JJ. 

Bernard Hirsch and Frank Dreeben, both Philadelphia, for 
appellants. 

Cecil Harvey, Philadelphia, for appellee. 


ROSS, was entered the plaintiff against the de- 
fendants, husband and wife, judgment note the sum $550, 
dated July 21, 1930, and signed both them. The judgment was 
entered December 1937 and revived sci. fa. November 
1942. The defendants, December 27, 1944, presented petition for 
show cause why the said judgment should not opened and 
the defendants let into their defenses (1) that the wife defendant had 
signed the note accommodation endorser, and (2) payment. The 
rule was made absolute December 1946 and the parties were di- 


NOTE—For similar decisions see Digest (Fifth Edition) 
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rected frame issue heard the court. The case agree- 
ment was tried before the court without jury, and verdict rendered 
favor the plaintiff. Defendants’ motion for new trial the 
ground that the verdict was against the law and against the evidence 
was refused the court below, and this appeal was taken. 

The note involved this case was given for rent owed for house 
owned the plaintiff and leased the defendants, and for money 
lent the plaintiff the defendants. 

With the exception such disabilities are particularly specified 
contemplated statute, married women are emancipated from 
their common law disabilities and are authorized incur contract lia- 
bilities they were femes sole. Grower Harakal, 131 Pa. super. 
32, provides, inter alia, that married woman “may not become accom- 
modation endorser, maker, guarantor, surety for another.” The Act 
woman contract and imposing liability wife along with her 
husband their joint contracts. Heitz Bridge, 155 Pa. Super. 655, 
287. married woman may properly make endorse note 
other than way accommodation, and the Act 1893 makes her 
capacity the rule and her incapacity the exception the burden her 
prove that she acted accommodation party. First Nat. Bank 
Verona Walsh, 349 Pa. 241, 130. note other obliga- 
tion given married woman now presumed valid, and, 
she alleges that invalid, the burden upon her show that 
comes within the exceptions her right contract made the statute. 
follows, and have held, that judgment confessed mar- 
ried woman longer prima facie void; most, voidable, and 
her application may set aside only when appears have been 
unauthorized the act.” Bank Poore, 231 Pa. 362, 265, 525 
526. 

The defendant wife did not appear witness and reason was 
given for her failure testify. The husband gave testimony rela- 
tive the amount for rent ($350) but testified that the loan money 
($200) was made the plaintiff solely him. 

Altho the primarily responsible for necessaries—in this 
case, rent—the wife may also become liable. Heitz Bridge, 155 Pa. 
Super, 655, 287, supra. The plaintiff testified that she has 
known the wife defendant since the latter was years old and 
that she met the husband “while was keeping company with Mrs. 
DiBacco but knew her family since 1922.” She testified that she 
rented the house “Mr. and Mrs. DiBacco” the request the 
wife, who was working the time; that the wife came the 
house different times and gave her the house,” and the lease 
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offered evidence was signed both defendants. She testified fur- 
ther that she lent the money both defendants the request the 
wife. Relative the defense payment, the husband testified that 
the note had been paid and the plaintiff that had not. Both defenses 
the note were issues fact which were resolved the plaintiff’s 
favor the trial judge who was the finder the facts. 

The refusal new trial the court below will reversed only 
when shown that the court manifestly abused its discretion (Holt 
Pariser, 161 Pa. Super. 315, 89) and this case find 
such abuse discretion. 

Judgment affirmed. 


Evidence Necessary Establish Consideration Note 


Kennedy’s Estate, Court Appeals Ohio, Rep. (2d) 810 


note imports consideration and when execution and delivery 
are admitted shown and the note produced evidence, prima 
facie case made out, and the burden forward with the de- 
fense upon the defendant; nevertheless, the burden proof rests 
the plaintiff throughout the trial and does not shift. Where the 
defense want consideration the burden rests the holder 
the note show consideration preponderance the evidence. 

the case bar the court found that the evidence was not suf- 
ficient establish that the note executed corporation enable 
pay legal obligation was supported consideration. The 
note being invalid for want consideration, the pledge stock 
collateral failed. 


Proceeding the estate William Kennedy, wherein Ken- 
nedy Sons Company filed application seeking determination 
the validity lien certain shares stock owned deceased. 
judgment, the applicant appeals law and fact. 

Application denied. 

Allen Pretzman, Columbus, for appellant Kennedy 
Sons Co. 

Raver, Columbus, for appellee William Schneider, executor. 

Wendell Lilly, Columbus, for appellee Amelia Kennedy, 
widow. 


WISEMAN, J.—This appeal law and fact from the judg- 
ment the Probate Court Franklin County, Ohio, which the 


NOTE—For similar decisions see Digest (Fifth Edition) §352. 
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Court found that the applicant, Kennedy Sons Company, the 
appellant herein, had valid lien certain shares stock the owner- 
ship which was William Kennedy, deceased, who died testate 
April 29, 1946. 

During the administration the estate William Kennedy the 
Probate Court ordered the executor said estate sell fifty shares 
stock owned the decedent the Kennedy Sons Company, 
hereinafter referred “Company.” Within few days thereafter 
the Company filed application the Probate Court seeking de- 
termination the validity lien the Company against said 
stock the extent $2500. The Company claims that October 15, 
1945, executed note the Ohio National Bank for $15,000; that 
said note was signed the Company, and, also, William Ken- 
nedy and his son, Platt Kennedy; that the Company paid $10,000 
said note December, 1945, leaving balance due $5000. The Com- 
pany further claims that the latter part December, 1945, William 
Kennedy and Platt Kennedy each agreed assume personally one- 
half the balance due said obligation and indemnify the Com- 
pany from liability thereon; that William Kennedy and Platt Ken- 
nedy each pledged shares stock said Company collateral se- 
curity for the payment said obligation; that January 1946, the 
Company paid the bank the balance due said note the amount 
$5000; that subsequently Platt Kennedy paid the Company $2500 
being his part the obligation assumed, but that William Kennedy 
failed pay $2500 being his part the obligation assumed; that the 
time his death there was due the Company from William Ken- 
nedy $2500; that the Company now asserts its lien said shares 
stock pledged William Kennedy the extent $2500. The Pro- 
bate Court found against the Company and from this judgment the 
Company has filed this appeal. 

stipulation counsel the case submitted the record made 
the Probate Court. The evidence shows that the Company was 
close corporation; that William Kennedy held shares and Platt 
Kennedy held shares the 125 shares stock outstanding; that the 
note given the bank was executed and paid claimed; that De- 
cember 28, 1945, William Kennedy and Platt Kennedy each executed 
$2500 note payable 120 days the Company and each pledged 
shares stock said Company collateral; that the shares stock 
were placed the possession the secretary the Company; that 
Platt Kennedy paid his note when due, that the note for $2500 executed 
William Kennedy was not paid and was not produced court, 
the explanation being that the office the Company was burglarized 
October, 1946, and the papers the Company including this note were 
lost. The corporation records the Company not disclose the 


4 

4 
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transaction which transpired between the Company, William Ken- 
nedy and Platt Kennedy the time the notes were executed. 

issue fact made whether the notes were ever executed, 
and, executed, whether the notes were ever delivered and came into 
the possession said Company. the state the record have 
difficulty resolving these issues fact favor the Company. 
contended that the pledge the stock fails the ground that there 
was consideration for the note. The original bank loan the sum 
$15,000 was for the benefit the Company. With respect the 
bank, the payee said note, all these makers were personally liable. 
between the makers, William Kennedy and Platt Kennedy were 
sureties said note. After the execution the notes the amount 
$2500 William Kennedy and Platt Kennedy, the Company 
paid the bank out its corporate funds $5000 being the balance due 
the bank note. money was furnished the Company make 
said payment either William Kennedy Platt Kennedy. 

valuable consideration may consist some benefit accruing the 
promisor, return for which makes promise some detriment 
suffered the promisee return for which the promise made 
already legally bound not sufficient consideration support 
contract. Jur. 312. The burden proof the Company, 
the the note, prove that the note executed William 
Kennedy for $2500 was supported valuable consideration. While 
true that under Section 8133, C., absence failure considera- 
tion are matters defense, clear distinction exists between defense 
want consideration and failure consideration. contended, 
also, that under Section 8129, C., the note deemed prima facie 
have been issued for valuable consideration. Where the defense 
want consideration the burden rests the holder the note show 
consideration preponderance the evidence. Ginn Dolan, 
Ohio St. 121, 141, 185 Am. St. Rep. 761, Ann. Cas. 204. The 
rule has been stated more recently the case State rel. Hoff, 
140 Ohio St. 236, 239, 990, wherein held that note im- 
ports consideration and when execution and delivery are admitted 
shown and the note produced evidence, prima facie case made 
out, and the burden forward with the defense upon the de- 
fendant, nevertheless, the burden proof rests the plaintiff through- 
out the trial and does not shift. See also Grosjean Pennsylvania 
Co., 146 Ohio St. 643, 648, 623; Sharick Szefcyk, 
332, 334; Wenz Hamilton, District Court Appeals, 
187, 190; Wellman Eberly, District Court Appeals, 

the case bar have searched the record vain find con- 
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sideration moving between the Company the one hand and William 
Kennedy and Platt Kennedy the other. contended that 
consideration moved between William Kennedy and Platt Kennedy 
that each executed his note and pledged the stock collateral con- 
sideration the other doing likewise. There evidence support 
this contention. Consequently the Company has not sustained the bur- 
den proof show the note executed William Kennedy the 
amount $2500 was supported consideration. The note being in- 
valid for want consideration, the pledge fails. 

Furthermore, the certificate stock was not indorsed William 
Kennedy. Under Section 8673-9, C., the owner stock pledged 
without indorsement may compelled complete the transfer 
making the necessary indorsement, but this statute provides that: 


“The transfer shall take effect the time when the indorsement 
actually made.” 


Since indorsement has been made there has not been legal trans- 
fer said stock. 

contended that Platt Kennedy and Miss Luley, the President 
and Secretary the Company respectively, were incompetent wit- 
nesses. Both were permitted testify. Section 11495, C., pro- 
vides that: 


party shall not testify when the adverse party executor 
administrator deceased person except;” (exceptions enu- 


conceded that the exceptions enumerated the statute have 
application. Were Platt Kennedy and Miss Luley adverse parties 
within the meaning Section 11495, C.? not think so. 
Cockley Milling Co. Bunn, Ohio St. 270, 478, 116 Am. 
St. Rep. 741, was held: 


“In action corporation against executor administrator, 
the general manager the corporation not, section 5242, Rev. St. 
1906, which provides that party shall not testify where the adverse 
party executor administrator except facts that occurred sub- 
sequent the death the decedent, disqualified testify facts 
occurring before the death such decedent.” 


has been held that the president corporation competent 
witness against administrator executor. Brocalsa Chemical Co. 
permit the officer corporation testify transactions com- 
munications with the decedent. Jur. 185. Neither Platt Kennedy 
nor Miss Luley were parties the action. Jur. 182, the text 
follows: 
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“And general rule that statute which terms applies only 
those who are not parties, even though they have interest the 
event the suit.” Estate Butler, 187 Ohio St. 96, 


186. 


conclude that the note question was given without considera- 
tion; that the pledge fails; that the fifty shares stock pledged col- 
lateral are part the assets the estate William Kennedy and 
that valid lien existed thereon favor the Company; and that 
Platt Kennedy and the Company surrender said stock William 
Schneider, executor said estate. 

The application will denied the costs applicant. 

MILLER and HORNBECK, J.J., concur. 


Indorsee Instrument Containing Blank Not 
Holder Due Course 


Zier Eastern Acceptance Corporation, Municipal Court Appeals for the 
District Columbia, Atl. Rep. (2d) 106 


The endorsee instrument containing blank any ma- 
terial part not holder due course, because under such circum- 
stances the instrument when received not complete and regular 
its face. Question whether holder note holder due 
course for the jury unless circumstances are such that reasonable 
men could draw only one inference from them. 


Appeal from the Municipal Court for the District Columbia, Civil 
Division. 

Action Eastern Acceptance Corporation against Jacob Zier 
and June Zier negotiable note. From the judgment, defendants 
appeal. 

Reversed with instructions award new trial. 

Washington, C., the brief), for appellants. 

Norman Sill, Washington, C., for appellee. 

Before CAYTON, Chief Judge, and HOOD and CLAGETT, Asso- 
ciate Judges. 

CLAGETT, Associate Judge. 

Appellee, claiming holder due course negotiable 
promissory note, sued appellants, makers, for the full amount thereof. 


similar decisions see Digest (Fifth Edition) 
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Appellants defended upon the grounds that appellee was not holder 
due course; that they did not know they were signing note; and 
that the work for which allegedly was given had not been completed. 
The case was tried jury, but the trial court directed verdict for 
appellee the full amount the note, with interest and attorney’s fee. 
This appeal from the judgment entered the directed verdict. 


The testimony appellants, owners house the District 
Columbia, was that they were approached representative Castle 
Contracting Company, and July 31, 1947, signed contract for the 
installation storm windows and door. the terms this contract 
appellants agreed “upon completion said work pay the sum 
$258.00, payable equal installments $8.34.” the time the con- 
tract was signed appellants were asked various questions regarding their 
financial resources, employment and other data usually included ap- 
plications for credit. According their account, this information was 
written the salesman form headed “Applicant’s Statement” and, 
seeing that was correct, they signed the form. the bottom, under- 
neath perforated line, was document headed “Note,” which became 
the instrument sued on. Both appellants testified that they did not read 
the contents the note and thought that they had only signed 
application for credit. 

The note suit bears the admitted signatures appellants and also 
the salesman, who negotiated the contract, witness. two places 
the margin there appear the penciled figures “$258.00.” The note 
was printed form, but the amount, $303.84, the date when the 
monthly installments were begin, December 1947, and figures show- 
ing was paid installments $8.44 each were written 
ink. The alleged date the note, October 23, 1947, and the name 
the payee, Castle Contracting Company, were inserted rubber stamp. 
the face the note there was printed provision that was “ne- 
gotiable and payable the office Eastern Acceptance Corporation,” 
appellee. the reverse side was printed form endorsement making 
the note payable appellee without recourse “except that the under- 
signed endorser warrants that the undersigned has furnished and in- 
stalled all articles and materials and fully completed all work which 
constitutes the consideration for which this note was executed and de- 
livered the maker.” This endorsement was signed “Castle Contract- 
ing Co. (dealer) Gerhold, Mgr.” The original the note was 
introduced evidence, but the application for credit was not produced 
for the stated reason that the time trial was the Newark, 
New Jersey, office appellee. 

The collection and credit manager appellee testified that the ap- 
plication for credit was dated the same day the note, namely, October 
28, 1947. also testified that the note was purchased his corpora- 
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tion from the Castle Contracting Company that date. denied 
having any information regarding the contract the circumstances un- 
der which was made and testified further that had knowledge 
that the note was disputed until after appellee had mailed, Novem- 
ber 1947, printed notice appellants that his company had bought 
the note. Typewritten this notice, which was received evidence, 


was notation “storm windows screens” and calculation showing 


that the cash price for the equipment was $258, that finance charges 
$45.84 had been added, that the amount the note was $303.84, that 
the terms were payments $8.44 each, and that the first payment 
was due December 1947. 

The identity the person who calculated the finance charges to- 
gether with the total amount the note furnished the basis one 
the principal assignments error made appellants. Appellee relied 
wholly upon its position that was holder due course, and hence 
that the note its hands was not subject the defense that the work 
for which was given had not been completed. Appellants’ answer 
raised the defense, among others, that appellee was not holder due 
course. was conceded that when signed appellants the note was 
blank, that is, that neither the date, amount, name the payee, due 
date, number and amount the installments had been filled in. They 
were filled later someone, and the circumstances surrounding the 
filling the blanks and the negotiation the note appellee thus 
became important and had direct bearing upon whether appellee was 
holder due course. The endorsee instrument containing 
blank any material part not holder due course, because 
under such circumstances the instrument when received not complete 
and regular its face. 

order develop these circumstances, when appellee’s credit man- 
ager was the witness stand, was asked cross-examination 
whether the handwriting the note had been done his office, and 
replied the negative. was then asked who had figured the finance 
charges embodied the note and shown the notice sent appel- 
lants appellee. objection this question was sustained the 
trial court, and this ruling assigned error here. 

believe the question was not only proper but important that 
the sustaining the objection constituted reversible error. Appellants 


Goff Morgan County Nat. Bank, 144 Fla. 671, 198 So. 484; Moore 
Vaughn, 167 Miss. 758, 150 So. $72; Philpott’s Estate, 169 Iowa 555, 151 
825, Ann. Cas. 1917B, 889; Munroe Stanley, 220 Mass. 438, 107 1012; Tower 
Stanley, 220 Mass. 429, 107 1010; Manussier Wright, 158 Ill. App. 214; 
Hartington Nat. Bank Breslin, Neb. 47, 128 659, S., 180, 
Ann. Cas. 1912B, 1008; Hunter Bacon, 127 App. Div. 572, 111 820; Bran- 
Instruments, 6th Ed., 241; Am. Jur. 180; 826, Bills and 

otes, $28. 
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were not bound accept the assertion the witness that the blanks 
were not filled his office; they had the right cross-examine 
order test the accuracy his statement. The sustaining the ob- 
jection cut off such cross-examination. 

The burden proof was the appellee prove that was 
holder due course.2 Appellants had made least prima facie case 
that the title the contractor was defective that negotiated the 
note when its contract with appellants provided that the work was not 
paid for until completed. The negotiable instruments law provides 
that the title person who negotiates instrument defective when 
obtains the instrument any signature thereto fraud, duress, 
force and fear other unlawful means, for any illegal consideration, 
when negotiates “in breach faith” under such circum- 
stances amount This emphasizes the importance per- 
mitting the parties develop all the circumstances surrounding 
transaction this nature. 

realize the fullest extent that the purpose the uniform ne- 
gotiable instruments law, effect this jurisdiction well through- 
out the United States, facilitate the negotiation commercial paper. 
This beneficial purpose, however, hindered, not furthered, weaken- 
ing the safeguards thrown the Act around those members the pub- 
lic who may taken advantage under the guise the statute. 

Since are deciding that appellants are entitled new trial, 
mention two additional points raised this appeal. The first that 
appellants claim that they signed the note under conditions amounting 
fraud factum fraud esse contractus that they were led 
believe they were signing only application for credit. While there 
some diversity the authorites, the prevailing view that where literate 
and reasonably intelligent people sign promissory note but fail read 
they are negligent and are estopped from raising the question fraud 
against holder due Obviously they are not estopped, how- 
ever, from urging other grounds that the holder not holder due 
course. Appellants also urge that since the note was made payable 
appellee’s office this constituted appellee the agent the contractor 
for the purpose collecting the note and appellee was, therefore, 
estopped from subsequently acquiring the note holder due course. 
They rely upon Palmer Associates Discount Corporation, App. 
386, 124 225. have concluded that the cited case does 
not support appellants’ position and that the point not well taken. 
Nevertheless, this fact may taken into account along with other cir- 
cumstances determine whether appellee was holder due course. 


2Bowen Mount Vernon Sav. Bank, App. 278, 105 796. 
1940, 28-405. 


Burnett, 126 Wash. 498, 218 255; Britton, Bills and Notes (1948 
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Since other facts probably will developed the new trial, includ- 
ing the production appellee appellants’ application for credit, 
not now decide appellants’ further point that the circumstances were 
such make the question whether appellee was holder due 
course proper one for the jury rather than for directed verdict. 
note, however, the universal rule that unless the circumstances are such 
that reasonable men could draw only one inference from them, the ques- 
tion whether the holder note holder due course one for 
the jury. 

Reversed, with instructions award new trial. 


Presence Absence Bad Faith Purchase 
Negotiable Instrument 


Kerby Hiestermann, Supreme Court Kansas, 196 Pac. Rep. (2d) 169 


the absence actual knowledge infirmity the instrument 
the purchasers must have had knowledge such facts that their 
action purchasing amounted bad faith; that bad faith was 
something determined from all the evidence and, further, that 
facts which were only sufficient create suspicion some in- 
firmity defect title would not enough constitute bad faith. 


Action Kerby and Warren Kerby, partners doing busi- 
ness under the firm name K-M Securities Company, Clay Center, 
Kansas, against Hiestermann and Arthur Bott, administrators 
the estate John Bott, deceased, upon promissory note. From the 
judgment, plaintiffs appeal. 

Affirmed. 

Beall, Clay Center (F. Lobaugh, Washington, the 
for appellants. 

Hyland, Washington (H. Hyland, Washington, the 
for appellees. 


HOCH, action recover promissory note the de- 
fendants prevailed and the plaintiffs appeal. Appellants contend that 
the trial court erred giving and refusing instructions and over- 
ruling their motion set aside the jury’s answers special questions. 

This the third appeal this action. each two previous ap- 
peals, the judgment was reversed and the case remanded for new trial. 
Kerby Bott, 160 Kan. 566, 164 84; Kerby Hiestermann, 162 
Kan. 490, 178 194. The defendants prevailed the first trial 
and the plaintiffs the second. 


NOTE—For similar decisions see Digest (Fifth Edition) §639. 
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October 13, 1943, John Bott, since deceased, gave his promissory 
note Briggs for $2,500, due ninety days thereafter with interest 
eight per cent. Two day later, October 15, the plaintiffs pur- 
chased the note from Briggs discount $300. Action recover 
from Briggs and Bott was filed July 1944. Briggs filed answer, 
and the first trial, March 12, 1945, judgment was entered against 
him for the full amount the note with interest and costs. Efforts 
collect from him have been unsuccessful. all three the jury found 
that the execution the note had been secured the fraud and misrep- 
resentation Briggs, and the controlling question was whether the 
plaintiffs were holders due course. the instant trial, addition 
general verdict for the defendants, the jury answered special questions 
follows: 


“Q. you find from preponderance the evidence that 
the signature John Bott was procured upon the note question 
this case the fraud and misrepresentation alleged and claimed 
the defendant? Yes. 

“Q. you find from preponderance the evidence that the 
plaintiffs acted good faith purchasing the note question this 
case from Briggs? No. 

“Q. you answer question No. stating “No,” then state 
answer this question the facts which you find show that the plain- 
tiffs did not act good faith purchasing such note. Lack 
investigation; excessive profit short term note; unsecured and 


financial statement; telephone identification unsatisfactory $2500.00 
mote. 


Motions plaintiffs set aside the answer, for judgment notwith- 
standing the general verdict and for new trial, were overruled and this 
appeal followed. 


Appellants first contend that the trial court erroneously instructed 
the jury with reference the good faith and lack notice infirmity 
the instrument required constitute purchaser holder due 
course. 

holder due course, defined statute, 1935, 52-502, 
follows: 


holder due course holder who has taken the instrument 
under the following conditions: (1) That complete and regular up- 
its face; (2) that became the holder before was overdue, 
and without notice that had been previously dishonored, such was 
the fact; (3) that took good faith and for value; (4) that 
the time was negotiated him had notice any infirmity 
the instrument defect the title the person negotiating it.” 


52-506 defines notice infirmity negotiable instru- 
ment follows: 


q 
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“To constitute notice infirmity the instrument defect 
the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity defect, 
knowledge such facts that his action taking the instrument 
amounted bad faith.” 


Instruction No. given the court was follows: 


“The jury further instructed that order for find that the 
plaintiffs had notice the infirmity the note the defect the 
title Briggs thereto, claimed the defendants, the jury fact 
does find herein that there was such infirmity defect title, must 
shown the evidence and circumstances the case that the plain- 
tiffs, one them, had actual knowledge such infirmity defect, 
that they had knowledge such facts that their action purchasing 
the same amounted bad faith. What bad faith case this 
kind question fact determined the jury from all the 
evidence admitted for consideration it, and the circumstances shown 
have existed connection with the purchase thereof. You are fur- 
ther instructed this connection that not enough that the knowl- 
edge facts, the circumstances, shown exist, were only sufficient 
create suspicion the existence some infirmity defect 
title the note being purchased.” 


Appellants offered instruction lieu No. 11, supra, which was 
identical with it, except that place the last sentence thereof, be- 
ginning “You are further instructed,” they asked substitution the 
following: 

“You are further instructed that the rights the plaintiffs are 
determined the simple test honesty and good faith and not 
speculative issue their diligence negligence. The plaintiffs’ 
rights cannot defeated without proof actual notice the defect 
title bad faith their part evidenced facts and circumstances. 
Though plaintiffs may have been negligent taking the note, had 
suspicion such defect title, and omitted precautions which pru- 
dent man should have taken, nevertheless unless they acted bad 
faith their title the note question would prevail.” 


Appellants also requested another instruction follows: 


“You are further instructed that purchaser note ordinarily 
under legal duty inquire the circumstances under which 
was executed, circumstances are potent, cogent and obvious 
remain passive under the circumstances would amount bad 
aith. 


the appeal from the judgment the second trial this case 
error was asserted the giving instruction which read part 
follows: 


determined the jury, and this connection you are instructed that 
neither suspicion defect title, knowledge circumstances which 
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would such suspicion the mind prudent man, put him 
inquiry, nor even gross negligence the part the purchaser will 
affect his rights unless the circumstances are potent and obvious that 
remain passive would amount bad faith.” 162 Kan. 492, 178 
196. 


While the judgment the second trial was reversed for new trial 
upon other grounds, was said the opinion: 

“Perhaps the wording the asserted erroneous instruction con- 
fusing and places too much emphasis upon negative circumstances even 
though its language lifted largely from the opinion this court 
the case Elmo State Bank Hildebrand, 103 Kan. 705, 177 
The instruction given was not entirely erroneous 
and consequently, the fact that defendants criticized its construction 
motion for new trial does not make mandatory that new 
trial granted. The question involved was given extended considera- 
tion our opinion Mr. Justice Parker Sams Commercial Stand- 
ard Ins. Co., 157 Kan. 278, 287, 859.” 162 Kan. page 492, 
178 196. 


will noted that some the language the instruction, supra, 
requested appellants, substantially the same the language 
mildly criticized placing “too much emphasis upon negative circum- 
stances.” The trial court, the ensuing new trial, with evident pur- 
pose following the suggestion this court the matter even though 
what had been said was, strictly speaking, the nature dictum, 
omitted the language criticized. However, appellants now contend that 
the instruction, criticized, correctly stated the law and that failure 
instruct constituted prejudicial error. true, pointed out 
appellants, that various text writers, reflecting what has been said 
many jurisdictions, have approved their requested instruction. They 
cite from Bills Notes, pages 818-820, 324, general state- 
ment support the property including, instructions the 
question notice, language like that which they requested. may 
noted, however, that even that statement said: 

“Under the general rule the true test the presence absence 
bad faith, and not diligence negligence the presence suspicious 
circumstances. Negligence failing make inquiry the face sus- 
picious circumstances, even gross negligence, not conclusive and 
does not establish bad faith matter law but evidence bad 
faith and material bearing the question good faith.” 10C.J.S., 
Bills Notes, page 818-820, 324. 

‘In any event, need not here determine whether would have 
been proper would have been prejudicial the requested language 
had been included the instruction. The question here whether the 
instruction given was prejudicially insufficient. not con- 
sider it. followed closely the statutory definitions, supra. The jury 
was instructed that the absence actual knowledge infirmity 
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the instrument the purchasers must have had knowledge such facts 
that their action purchasing amounted bad faith; that bad faith 
was something determined from all the evidence and, further, that 
facts which were only sufficient create suspicion some infirmity 
defect title would not enough constitute bad faith. can 
see prejudice the purchasers that instruction failure 
say more. 

Appellants’ next contention that the jury’s answer question 
supra, was insufficient constitute lack good faith. “lack 
investigation” are unable say that circumstances were shown 
which called for further investigation before purchasing the note. The 
evidence need not recited full. Here was ninety-day note for 
$2,500, drawing eight per cent interest, bought discount $300; 
plaintiff who bought the note two days after was executed testified 
that Briggs, the payee from whom bought, was stranger him 
and didn’t know much about his financial standing; Bott, the maker 
the note, lived only thirty miles from residence Clay 
Center; the time plaintiffs purchased the note they held out fifty 
dollars from the purchase price, upon direction Briggs, send 
the banker who had previously called from Clifton, furthering sale 
the note, and who testified that knew Bott and that was well 
worth the note and that expect Bott could have borrowed $2,500.00 
any nearby bank. should have been able to. possible that 
could have gotten the money for less than 8%. Conditions were 
pretty good October, 1943.” There was ample evidence support 
plaintiffs’ story the whole transaction, their standing and their good 
faith the matter. However, not our function weigh the evi- 
dence, and are unable say, upon this record, that there was not 
sufficient evidence support the findings and verdict the jury. 

The judgment affirmed. 

THIELE, J., not participating. 


Bank Depositor’s Agent for Transmitting Money 


Gruen’s Estate, Surrogate’s Court, Supp. (2d) 890 


this case the court held that the deposit Dutch guilders 
the French affiliate the New York bank, with direction remit 
dollar equivalent thereof such bank for credit immigrant, con- 
stituted such affiliate deceased’s agent for transmitting the money 
New York City held the New York bank immigrant 
for account deceased depositor. 


NOTE—For similar decisions see Edition) $546. 
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the matter the estate Herbert Gruen, deceased. the 
application Inge Reich, administratrix the estate, compel 
gang Gruen deliver petitioner funds received respondent 
from decedent. 

Application granted. 

Paul Simon, New York City (Joseph Blum and George 
Szabad, both New York City, counsel) for Inge Reich. 

Kupfer, Silberfeld, Nathan Danzinger, New York City (Edgar 
Samuel and Julius Weigert, both New York City, 
for Wolfgang Gruen. 


DELEHANTY, S.—The court finds this record that the sum 
$5,355.02 was sent Herbert Gruen, deceased, respondent held 
respondent’s name until the latter could reach the western hemis- 
phere. the time the transfer was important respondent that 
satisfy the requirements the United States immigration authorities 
that, permitted enter this country, would not become public 
charge. The fund transmitted respondent was transmitted from 
Paris deposit there Dutch guilders with banking affiliate the 
National City Bank New York coupled with direction that bank 
remit the dollar equivalent National City Bank New York for 
credit respondent. The remittance conceded though the owner- 
ship the money not. Respondent’s position respecting vari- 
ously stated. 

Respondent says the money his and that the deposit the Dutch 
guilders deceased was handling respondent’s money. That de- 
fense the court finds wholly baseless. finds fact that the money 
was that deceased and finds that was remitted respondent for 
the special purpose stated. Secondarily, respondent says that the money 
must assumed have been remitted payment obligation 
deceased respondent. Again, the court finds that this defense 
wholly baseless. finds fact that deceased owed obligation 
respondent the time the remittance. Thirdly, respondent says that 
the transaction remittance must dealt with French contract 
and that, when dealt with, the effect the transaction was create 
most relationship debtor and creditor between him and deceased. 
Proceeding with his argument from this position, respondent says that 
the money may not recovered discovery. 

The court holds and finds that the deposit Dutch guilders the 
French affiliate the New York bank constituted such affiliate de- 
ceased’s agent for transmitting the money New York City held 
the New York bank respondent for account deceased. holds 
that the parties contemplated that all future dealings with the money 
were had New York City. The intent the parties was that 
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the situs the money was the city New Yerk. They con- 
templated French contract respecting the money. Under such cir- 
cumstances the defense urged respondent respect the operative 
effect the French law wholly without value respondent. Inter- 
national Text Book Co. Connelly, 206 188, 200, 722, 
727; Zwirn Galento, 288 428, 433, 474, 477; Singer 
Yokohama Specie Bank, 293 542, 549, 550, 726, 728. 

Accordingly the application compel respondent deliver the 
funds received him all respects granted. Matter Wilson, 252 
155, 169 122. Submit, notice, decree accordingly. 


Rights Joint Tenancy Bank Account 


Copprell Copprell, District Court Appeals, California, 195 Pac. Rep. 
(2d) 868 


During lifetime both husband and wife they may establish 
actual facts relating joint tenancy bank account and either has 
right bring action respect thereto. 


Appeal from Superior Court, Los Angeles County; Alfred Paon- 
essa, Judge. 

Action Ruth Isabelle Copprell against Charles Copprell for 
annulment marriage. From paragraph judgment which adjudges 
that plaintiff had made valid oral gift defendant joint tenancy 
bank account prior commencement the action and from order 
denying motion made pursuant section 663 the Code 
Civil Procedure vacate that paragraph and enter judgment 
her favor for the amount the account, the plaintiff appeals. 

Affirmed. 

Newby, Holder Newby, Los Angeles, for appellant. 

Brennan Cornell, Los Angeles, for respondent. 


WILSON, J.—This action for annulment marriage. Plain- 
tiff appeals (1) from the paragraph the judgment which adjudges 
that plaintiff had made valid oral gift defendant joint tenancy 
bank account prior the commencement the action, and (2) from 
order denying motion made pursuant section 663 
the Code Civil Procedure vacate that paragraph and enter 
judgment her favor for the amount the account. 

Plaintiff contends that the evidence does not sustain the finding 
fact that she made oral gift her right, title and interest the bank 
account. Defendant was inducted into the armed forces the United 


NOTE—For decisions see Digest (Fifth Edition) $426. 
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States about September 1942. Pursuant his direction monthly 
allowances were sent plaintiff his dependent wife checks ‘for $50 
each payable her. The checks were deposited her their joint 
tenancy account which was opened February 1943. passbook 
was issued the joint tenants and was kept plaintiff until Decem- 
ber, 1945. September, 1945, after defendant had returned from over- 
seas, the parties had conversation about the account. Defendant 
testified that plaintiff handed him the passbook and said “Here your 
money, all here;” that handed back her and said “You keep 
until get out the army. have place keep the army.” 
further testified that December, 1945, after had been dis- 
charged from the army, they had another conversation during the course 
which said, asked her for the book, and she gave me.” This 
evidence sustains the finding and judgment that plaintiff made oral 
gift the bank account. defendant, notwithstanding her denial that 
she told him could have the book. 

ascertaining the validity gift the intent with which delivery 
was made important and essential element considered. In- 
tention question fact determined the trial court from 
all the evidence, and the circumstances the transaction and the words 
and acts the donor enter into the establishment the fact. Mellor 
Bank Willows, 173 Cal. 454, 458, 160 567; Union Mutual Life 
Ins. Co. Broderick, 196 Cal. 497, 503, 238 1034; Estate 
Hall, 154 Cal. 527, 532, 269. any other case where the deci- 
sion the trial court sustained substantial evidence, the findings 
will not disturbed appeal although different conclusions may 
reasonably drawn from the evidence different minds. 

There was only one passbook. The testimony officer the 
bank was that the presentation the passbook was the only means 
which money could withdrawn from the account unless both parties 
signed affidavit that the passbook had been lost destroyed. Since 
the passbook was the only means which possession the money 
the bank could obtained the delivery the book defendant the 
circumstances shown the evidence, construed the trier facts, 
constituted gift the funds represented the passbook. Civ. Code, 
secs. 1146, 1147, The return the book defendant plain- 
tiff September, 1945, for safekeeping while remained the army 
did not amount gift plaintiff, nor was revocation the gift 
her defendant. 


1See 1146. gift transfer personal property, made voluntarily, and without 
consideration.” 

Sec. 1147. verbal gift not valid, unless the means obtaining possession and 
control the thing are given, nor, capable delivery, unless there actual 
symbolical delivery the thing the donee.” 

Sec. 1148, gift, other than gift view death, cannot revoked the giver.” 


a 
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Plaintiff contends that the deposit the joint tenancy account 
raised presumption equality interest, citing Wallace Riley, 
Cal. App. 654, 807. This case holds (page 663 Cal. 
App. 2d, page 812 2d) that while upon the death one the 
depositors the whole fund remains the survivor his sole and ex- 
clusive property, nevertheless during the joint lives the parties the 
form deposit not conclusive the subject ownership joint 
tenancy and “if there proof some special agreement between them 
variance with the legal presumption equality their rights and in- 
terests will then fixed accordance with their own agreement.” 
same effect Wallace Riley, Cal. App. 669, 676, 807. 
During the lifetime both depositors they may establish the actual 
facts relating the account, and either has the right bring action 
respect thereto. Hill Badeljy, 107 Cal. App. 598, 604, 290 637; 

The fact that the Pay and Allowances Act prohibits the assignment 
monthly family allowances (37 U.S.C.A., sec. 215) does not militate 
against the judgment. The gift this case did not amount such 
assignment contemplated that act. Furthermore, the fact that 
the allowances had not been used plaintiff but had been regularly 
deposited the bank and had been allowed accumulate more than 
$1800, and plaintiff’s your money, all here,” 
indication least that there had been some kind agreement be- 
tween the parties that the money would retained for defendant until 
his discharge from the army. 

The contention plaintiff that defendant became trustee for her 
based the finding that withdrew the entire amount from the 
bank without her knowledge. This point unavailable view the 
finding that plaintiff made gift the fund defendant. Since plain- 
tiff had given the deposit defendant was his money and had 
right withdraw without consulting her. There inconsistency 
between the finding the gift and the finding that the money was 
withdrawn without plaintiff’s knowledge. 

The foregoing statement the evidence and the applicable law 
disposes plaintiff’s motion under section 663 the Code Civil Pro- 
cedure enter judgment her favor. Since the judgment en- 
tered sustained the findings and the evidence there was occa- 
sion enter different judgment. 

The judgment and the order appealed from are affirmed. 


MOORE, J., and McCOMB, J., concur. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills 
estates, descent, distribution and corporate fiduciaries 


Attorney’s Fees 


Estate Reade, California Supreme Court, No. 17,403 


successful contest one several daughters decedent resulted 
surcharging the administratrix the estate with sum which be- 
came available for distribution estate asset. This fund, which 
was thus created preserved for the benefit all the heirs, should 
burdened with the allowance fee for the legal services rendered 
securing the surcharge such sum since those services redounded 
the benefit the estate and all persons interested therein. was with- 
the lawful exercise power the trial court make the allowance. 


Cash Dividends 


Cash dividends paid stock reorganized corporation, issued 
the trustee when the superintendent insurance took over the original 
corporation for liquidation, constitute income payable the income 
beneficiary the trust which included the shares stock the original 
corporation. 


Death Distributee “Prior Distribution” 


Estate Hampe, California District Court Appeal, Civ. No. 16,259 


After bequeathing property one niece, testatrix provided that 
“In the event that (said niece) shall die prior distribution, all in- 
terests said properties devised and bequeathed her this Will, 
shall fail, and shall given” others. The niece question survived 
testatrix, received portion her legacy after entry decree 
partial distribution, and March 1947, died. April 11, 1947, 
the probate court made order settling the amended final account 
and finally decreeing distribution the estate. The court construed 
the phrase “die prior distribution” mean that the legatee 
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not alive the date the entry the decree distribution the 
legacy lapses. The niece herein was not alive the date the entry 
distribution (April 11, 1947) and her legacies lapsed. 


Disposition Trust Corpus 


Testator directed that the event trust beneficiary’s death 
without issue, the fund became part the residuary estate and should 
divided among the “remaining children.” left five chil- 
dren surviving his death. The last surviving child has died. whom 
does the trust corpus pass? The words “remaining children” mean 
those who would surviving the time the gift would become effective 
possession. Upon the death without issue the income beneficiary 
who was the last survivor decedent’s children, there could not exist 
remaining child. Since this contingency unprovided for the 
will, this portion the residuary estate passes intestate property. 


Insurance Proceeds Asset Beneficiary’s Estate 


Upon the death her husband, the testatrix, beneficiary her 
husband’s insurance policies, received the proceeds the policies. Upon 
the death testatrix these proceeds were included her estate. This 
procedure was proper since, under the contract insurance, the testa- 
trix became vested the death her husband, the insured, with the 
right receive the insurance proceeds and dispose them she 
saw fit, either will intestacy. What remained her death was 
plainly asset her estate which might applied her executors 
satisfaction expenses, debts and legacies. 


Removal Trustee 


Edson Norristown-Penn Trust Co., Pennsylvania Supreme Court, No. 122 


The court would not remove trustee for having granted authority 
the president corporation vote proxy the stock such 
corporation constituting the trust corpus, where the trust instrument 
authorized and empowered the trustee deliver the president the 
corporation proxy other instrument for the purpose voting “all 
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the shares fully and effectually the Trustee itself could do, pres- 
ent.” The settlor the trust directed the trustee give unqualified 
proxy the president the company and required current one 
used. There was violation law public policy. 


Estate Assets 


Richards Richards, New Jersey Chancery Court, Docket No. 148/158 


The mere fact that safe deposit box was rented the joint names 
decedent and another does not give the survivor property rights 
the contents the box. Therefore, the court could and did conclude 
that the contents the safe deposit box question are the property 
the personal representative the decedent’s estate. 


Executor’s Commissions 


executor not entitled receiving paying commissions 
sum money which was owed decedent family owned corpo- 
ration and which, the dissolution and liquidation the corporation, 
was set off against the cash and other assets due decedent from the 
corporation. 


Indebtedness Trust Beneficiary for Income Taxes 


Boyle Marshall Bank, Wisconsin Supreme Court, No. 175 


The court cannot authorize trustees fund invade corpus 
the trust for the purpose paying delinquent federal and state income 
taxes owing the life beneficiary such trust, where the terms the 
instrument not authorize such invasion and permit use the in- 
come only for this beneficiary. 


Appointment Administrator 


Dixon Clarke, Massachusetts Supreme Judicial Court 


cousin decedent was not entitled letters administration 
against the next kin who had had notice the appointment 
the cousin administratrix, and the probate court had the power 
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and duty revoke its decree appointing the cousin upon attack 
such decree later petition the next kin presenting facts indi- 
cating that the cousin was not sole heir-at-law decedent entitled 
letters without notice the decedent’s next kin. 


Power Appointment 


Testator created trust for the benefit his daughter for life with 
remainder his daughter’s issue, any, “her surviving, more than 
one share and share alike, per stirpes and not per capita, subject, how- 
ever, the power and authority which hereby give said daughter 
dispose said sum Three Millions Dollars her last will and 
testament among her issue such shares proportions she may 
think proper.” Testator’s daughter was restricted only one way, 
the exercise the power appointment, that is, appoint favor 
her “issue” but the degree issue there was restriction. 
Therefore, the exercise the power appointment favor the 
daughter’s grandchildren was valid and not violation the terms 
testator’s will. 


Deviation from Terms Trust 


Woodlen Brodnax, Delaware Chancery Court 


Notwithstanding the fact that testatrix provided for investment 
trust funds certain form deposit designated banking institu- 
tion, the court warranted granting the trustee the power 
make other investments where conditions have changed since the 
drawing the will constitute substantial barrier the invest- 
ment the money the manner specified the will. 


Jurisdiction Over Suit Compel Testamentary Trustee Account 


Sullivan Title Guarantee and Trust Co., Circuit Court Appeals, 
Second Circuit, No. 204 


Although testamentary trustee under will probated New 
York Surrogate’s Court functions under the supervision the Sur- 
rogate’s Court, the jurisdiction which cannot ousted federal 
court injunction, can compelled account the federal district 
court concurrently with action against him beneficiaries the 
state court. 
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Retention Investments 


Testatrix expressly authorized her trustee retain any and all 
securities held her the time her death long might 
deemed advantageous and expressly held her trustees harmless 
account any depreciation loss thereof. Testatrix further di- 
rected that her trustees accountable only for dishonesty and bad 
faith. The testatrix died owning shares stock the corporation 
which she named trustee and the trustee retained such shares the 
estate. The subsequent merger the trust company with another 
company did not change the nature the enterprise the stock hold- 
ings and the retention thereof the trustee was authorized and proper. 
Nor was there violation the rule undivided loyalty reason 
such retention. 


Executor’s Fee 


McMahon Krapf, Massachusetts Supreme Judicial Court 


Because the judge found that the problems the executor were 
more simple than usually encountered estate having personal 
property about $80,000 which approximately $65,000 was repre- 
sented bank deposits, the court allowed the executor $3,800 for his 
services from December, 1942, October, 1945. The size the estate, 
the marketable nature the assets, the factual and legal questions in- 
volved its administration, the time reasonably required for complet- 
ing the work, the skill and ability employed, the amounts usually paid 
others for similar work, and the results accomplished, are some the 
factors considered ascertaining the compensation executor. 
None these factors alone decisive. 


Sales Trust Property 


Central Hanover Bank Trust Co. Clark, Supreme Court, 

inter vivos instrument creating trust for his wife and chil- 
dren, the trustor provided part follows: “The Grantor hereby 
grants the Wife the right during her lifetime direct the sale 
other disposition the Trustee the whole any part the trust 
estate and the investment reinvestment any cash the hands 
the Trustee and the exercise non-exercise any right conversion 
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subscription other right, which powers may exercised the 
Wife from time time written direction delivered the Trustee, 
and the Trustee shall fully protected acting upon such direction 
the Wife and shall not liable for any depreciation loss resulting 
the trust estate from any action taken omitted taken under 
such direction the Wife. Provided, however, that case emer- 
gency case the Trustee shall have mailed written notification 
the Wife her last known post-office address its recommendation 
that property held trust should sold disposed that cash 
funds the possession the Trustee should invested, that any 
rights should exercised and thirty days shall have elapsed after the 
mailing any such notice without reply being received the Trustee 
from the Wife, then the Trustee shall proceed exercise its discretional 
powers herein without reference the Wife, and shall fully pro- 
tected doing.” This paragraph gave the wife (life tenant the 
trust) absolute dominion over any sales the trustee, except for emer- 
gencies and instances where the trustee had made written recommen- 
dation the wife but had received reply within thirty days. How- 
ever, the trustee does have the duty making recommendations the 
wife has reason believe that certain securities should dis- 
posed of. 


Trust for Political Party’s Benefit 


Boorse Estate, Pennsylvania Orphans’ Court, No. 50,327 


trust provided for the entire corpus, upon the death the life 
tenant, “The National Committee the Democratic Board,” 
used the committee general for presidential campaigns and 
furtherance the principles and cause the Democratic party, espe- 
cially furthering the election Democratic president and vice-presi- 
dent. would appear that the primary purpose for assisting the 
Democratic candidates for president and vice president elected 
every four years the income directed paid every four years 
the said national committee. This trust violates the rule against 
perpetuities, not being for charitable purpose. well settled that 
political party any agency furtherance the interest politi- 
cal party does not come within the category charitable trust, ex- 
empt from the operation the rule against perpetuities. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes trusts, 
estates and gifts 


Apportionment Inheritance and Estate Taxes 


Estate Spangenberg, Pennsylvania Supreme Court, No. 101 


Testator’s statement codicil her will that she directs “all taxes 
imposed upon Estate, well all inheritance and transfer taxes 
any the legacies hereinabove given, shall paid from and charged 
against residuary estate” referred not only gifts provided tor 
the codicil, but also legacies the will which she had previously ex- 
ecuted. Therefore, transfer taxes trust beneficiary’s life estate 
provided for the will are paid out the residuary estate. The 
will and codicil must read together one instrument. 


Bequests for Maintenance Cemeteries 


Docket No. 12552 


Bequests “for the maintenance, improvement, enlargement, and 
beautification named cemeteries were not deductible computing 
decedent’s net taxable estate. Although profit was received from 
operation the cemeteries and one who could pay the price was 
excluded from purchasing lot or, unable pay, was forbidden free 
burial, the Tax Court held that the cemeteries were not operated “ex- 
clusively” for charitable purposes. 


Estate Tax Bonus Paid After Death 


Estate Jack Messing Commissioner, Tax Court, 
Memo, Docket No. 16770 
matter practice, decedent’s employer paid bonuses his 
executive employees the end profitable years. The employer was 
under obligation make such payments and whether bonus was 
paid was question decided the president the corpora- 
tion alone. Decedent died August 1944. December, the at- 
torney for decedent’s estate contacted the employer’s attorney sug- 
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gest that decedent’s estate given bonus for 1944. The president 
the corporation drew his personal check for $24,000 the order 
decedent’s estate and was reimbursed the corporation. was held 
that since the employer was under obligation pay the bonus 
decedent’s estate was not includible his estate for estate tax 
purposes. 


Estate Tax Reciprocal Trusts 


Orvis, al., Exrs. Collector Internal Revenue, 
District Court, Civil No. 25-271 

Decedent and his wife executed trusts six days apart, each being 
named life beneficiary the trust created the other. Decedent’s 
wife, who had means her own, prompted impending increase 
gift tax rates, consulted with her son and the family lawyer the 
advisability creating trust. Decedent, prompted also the pro- 
spective gift tax increase, discussed the creation trust with the 
family lawyer, but never discussed connection with the trust 
created his wife. The facts show that the trusts were independent 
acts their creators and were not made consideration each other. 
The corpus the trust the wife not, therefore, includible de- 
cedent’s taxable estate reciprocal trust. Lehman Com., 109 Fed 
(2d) 99, distinguished. 


Assignment Partnership Interests Trusts 


Herman Schaeffer Commissioner, Tax Court, Memo. 
Docket No. 11814 


Partnership interests taxpayers’ children, which were held trust 
for their benefit, were held not entitled tax recognition. Since the 
original trusts left the grantors such residual powers management, 
control, and benefit lead the taxpayers’ treatment virtual 
owners, was concluded that was they, and not the children nor the 
trusts themselves who made whatever capital contribution the partner- 
ship received. 


Executor’s Commissions 


computing the amount executors’ commissions for purposes 
the deduction allowed under section 812(b), C., question arises 
whether the value stock which was bequeathed the decedent un- 
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der his will may included the value the estate which the basis 
for the computation the executors’ commissions under section 285 
the New York Surrogate’s Court Act. was held that since the be- 
quest the stock constitutes “specific legacy” under New York law, 
upon which executors’ commissions are withheld under the above Act, 
the amount the executors’ commissions allowed deduction 
from the gross estate shall computed without regard for the value 
the “specific legacy.” 


Estate Tax Apportionment 


Testator provided: “In the event that estate, including that over 
which have power appointment shall insufficient after the pay- 
ment all estate, inheritance taxes and other taxes like nature and 
the expenses attributable estate reason its administration 
pay the legacies herein given, direct that all legacies except the 
specific legacy, shall abate proportionately, but this not intended 
affect the disposition the remainders the principal any the 
legacies given trust.” The court construed this provision placing 
the burden payment the taxes upon the residuary estate. 


Estate Contemplation Death 


December 31, 1940 decedent and his wife who were domiciled 
Texas transferred certain community property which they owned 
trust with New York corporation trustee with directions that the 
trust was administered under New York law and the income from 
the property paid quarterly installments the wife. 

was held that the transfer was not made contemplation 
death. was held further that the laws Texas determined the owner- 
ship the income the trust and under Texas law, one-half the 
income the trust belonged the husband notwithstanding was 
payable the wife and one-half the value the property which 
decedent transferred includible his gross estate under that provi- 
sion section 811(c) which reads part: “under which has re- 
tained for his life for any period not ascertainable without reference 
his death for any period which does not fact end before his 
death (1) the possession enjoyment of, the right the income 
from, the property.” 


938 THE BANKING LAW JOURNAL 


Power Change Enjoyment Trust 


Estate Charme Commissioner, Circuit Court Appeals, 
Sixth Circuit, No. 10452 
1928, decedent created trust for the benefit his wife and 
children. retained power co-trustee direct payments 
principal his wife, who was named the income beneficiary the 
trust. After his death, his wife could direct such invasion for her 
benefit. Decedent also provided that the provisions the trust could 
changed during his lifetime upon the request his wife, subject 
his approval. died 1940. The value the entire trust held 
includible decedent’s gross estate under Code Sec. 811 (d), prop- 
erty transferred subject the reservation power alter, amend, 
revoke. While the value the wife’s life estate would not in- 
cluded reason the provisions for invasion the principal her 
behalf, includible under the provisions for changing amending 
the trust upon her request, with his approval. 


Transfer Accordance with Terms Separation Agreement 


Estate Victor Searles, Surrogate’s Court 


Decedent executed trust 1920 which provided for payment 
the income him for life. reserved power appointment over 
the remainder. 1932, decedent and his first wife executed separa- 
tion agreement whereby specified annual income from the trust was 
payable the wife during decedent’s lifetime until her remarriage. 
Decedent further agreed make certain testamentary provisions for 
the daughter. his will created trust for the daughter lieu 
his obligation under the separation agreement and also provided for 
designated income paid the wife during her lifetime. The daugh- 
ter and divorced wife are not creditors the estate and the provisions 
made for their benefit are legacies, subject estate tax. The separation 
agreement, except far required testator make provision for 
his daughter and her mother will, did not impose upon his estate any 
obligation make payments them after his death and during their 
respective lives. Had provided, liability therefor would have con- 
tinued after his death and the sums payable would debts. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Consumer Credit 


OTAL consumer credit out- 

standing June this year 
has been estimated excess 
$14.1 billion. December, 1929 
the amount such credit out- 
standing was slightly over $7.6 bil- 
lion. 

The autumn issue The 
published the New York Trust 
Company, notes that this increase 
consumer credit appears large 
first glance. However, points 
out that the growth appears much 
less when viewed terms the 
ratio such total credit na- 
tional income. National income 
1947, observed, was almost 
double that 1941, and was about 
three times that the average for 
1935-1939. the other hand, 
consumer credit only about 
per cent higher than 1941, and 
roughly twice great the 1935- 
1939 average. Had the increase 
consumer credit kept pace with the 
gain national income, the total 
outstanding would now more 
than $20 billion. 

The also calls attention 
the fact that, since 1941, the 
wholesale price level has approxi- 
mately doubled. Consequently, the 
increase consumer credit, 
these last seven years, has pro- 
ceeded much slower pace than 
the rise the cost living. 
consumer credit had increased 
rapidly the wholesale price lev- 
el, the total credit outstanding 
likewise would the neighbor- 


hood $20 billion, contrasted 
with the $14 billion reported. 

Between 1929 and 1941, con- 
sumer credit volume has ranged 
between and per cent the 
total annual disposable income. 
increased somewhat more rapidly 
than disposable income during per- 
iods prosperity and has fallen 
somewhat more rapidly during re- 
cessions. course, this relation- 
ship was not maintained during 
the war period; then, controls were 
effect and there were shortages 
consumer durable goods; fur- 
thermore, great emphasis was 
placed wartime savings and 
purchases Government bonds. 

For purpose comparison, 
may noted that disposable in- 
come the second quarter this 
year was the annual rate 
$187.8 billion, reported the 
President’s Council Economic 
Advisers. past ratios had been 
maintained, the volume con- 
sumer credit 
would range between $15 and $22 
billion. 


Other pertinent factors, how- 
ever, command attention. Even 
though the gain the total vol- 
ume consumer credit appears 
not out line with most 
prewar ratios, notice must tak- 
the fact that the rise con- 
sumer credit has occurred during 


full employment. Dur- 


ing this period, consumers received 
record amount income and 
continued increase their aggre- 
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gate holdings liquid assets. 
Shortages supplies consumers 
durable goods have helped hold 
down the volume consumer 
credit. Furthermore, some areas 
the economy, funds which might 
have been absorbed the pur- 
chase durable goods have been 
spent for other items because the 
durable goods could not ob- 
obtained immediately. 

Where supplies have been lim- 
ited either production difficul- 
ties capacity limitations, 
seems probable that the increased 
purchasing power made available 
credit has exerted pressure 
the price level. there 
improvement supplies relative 
demand, credit extension adds 
the pressure prices 
enabling more people enter the 
market for goods. 

According The Indez, resto- 
ration controls -consumer 
credit may check its rate expan- 
sion but the action not likely 
deflationary. While the de- 
mand for automobiles and other 
consumer durable goods exceeds 
the supply, the volume install- 
ment credit will probably continue 
rise, although reduced rate. 
Houses, for example, are presently 
being built the most rapid rate 
history, and these must con- 
structed. 


Life Insurance Investments 


stocks life insurance companies 
totaled $1,457,000,000 August 
31. This was increase $86,- 
000,000 since the first the year 
and was per cent more than 
holdings this type the end 
the war. 

Major part this year’s in- 
crease stock holdings was 
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eous corporations. Such holdings 
totalled $951,000,000 August 31, 
$90 million since January 
Holdings 
showed slight increase $109,- 
000,000 August 31; holdings 
public utility shares decreased 
few million dollars $397,000,000. 
Preferred stocks accounted for 
per cent the life company 
stock holdings, with common 
stocks making the balance. Pre- 
ferred stocks totalled $1,111,000,- 
000, which $717,000,000 were 
industrial and miscellaneous, $315,- 
000,000 were public utility, and 
$79,000,000 were railroad. 
Ownership stocks, states the 
Institute Life Insurance, has 
been one the areas which life 
insurance funds have been increas- 
ingly active recent years. Pres- 
ent stock holdings, may ob- 
served, are about three times those 
prior the war, when they held 
near the half-billion dollar mark 
for decade. the capital needs 
American business and indus- 
try have increased, more life insur- 
ance funds have been made avail- 
able. Currently, even within the 
limitations under present laws, 
nearly per cent life insurance 
assets are invested stocks the 
highest percentage since 1910. 
many states, investment 
common stocks not permitted. 
There are limitations common 
stock investments other states 
and there are also, many states, 
restrictions preferred stock in- 
vestments life companies. 


National Debt 


The Committee Public Debt 
Policy, its final report, “Our Na- 
tional Debt and the National Wel- 
fare,” sets forth five basic steps 
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which are essential the success- 
ful management the debt. 


Control the debt. budget 
deficit creates debt and budget 
surplus makes possible debt reduc- 
tion. Accordingly, “The Number 
One” task debt management 
control the huge overall total 
government spending and its rela- 
tionship total tax revenues. 
part, this problem improv- 
ing the quality government 
through more effective operating 
procedures and providing the 
conditions necessary attract and 
hold able people public service. 
Also involved the question 
our philosophy government. 
must make our minds how 
much expect from the federal 
Government and how much, 
the other hand, should left 
local government and individual 
initiative and self-reliance. 


Reduce the debt. policy 
debt reduction should re- 
lated the state business activ- 
ity the country. Heavy retire- 
ment debt times prosper- 
ity tends check over-expansion 
duced retirement times ad- 
versity somewhat relieves the bur- 
den taxation and aids the proc- 
esses recovery. reasonable 
tentative program, debt reduction 
amount that seems 
relation the national income 
should determined; necessary, 
this can adjusted later the 
basis experience. 


Distribute the debt more 
widely. must distributed 
widely possible into the hands 
investors other than banks. This 


will serve reduce the inflation- 


ary money supply that accom- 
panies national debt heavily con- 


Yes, you. important picture. 
Part your Christmas Seal 
money buys X-ray units for chest 
losis that can checked. 
Since 1904, the whole program 
has helped cut the death rate 
eighty per cent. Yet tubercu- 
losis still kills more people be- 
tween and than any other 
disease. 
please, send ‘your con- 
tribution today your Tubercu- 
losis Association. 


Buy 
Christmas 
Seals 


centrated the hands the 
banking system. 

Restore flexible interest rates. 
This necessary monetary au- 
thorities are have more freedom 
determining credit policies, and 
are allow rates more scope 
for performing their economic 
function adjusting the supply 
savings the demand for invest- 
ment funds active economy. 
this way, tend discourage 
extremes boom and bust. 

Nourish dynamic economy. 
Every possible step must taken 
increase the dynamic energy 
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our economic life. This will make 
the burden debt easier bear; 
will also help maintain our 
American tradition freedom. 
Because high taxes are one the 
greatest handicaps productivity 
this country, they should re- 
duced rapidly sound fiscal 
policy permits. And since such 
reductions should tuned the 
swings business, prices, and the 
budget, this emphasizes the need 
for cutting expenditures sufficient- 
that both debt and tax re- 
duction are possible. 

The Committee Public Debt 
Policy notes that “Effective action 
has been made more difficult 
world events since these studies 
were begun. Then were think- 
ing and talking about ‘One 
Today this vision has 
vanished. The threat war 
still with and are making 


huge expenditures for armament 
and for economic aid other 
countries. 


“Another adverse development 


has been price inflation. The 
great volume money created for 
war purposes has affected the 
economy, was feared, the old 
familiar pattern inflation. 

“As against these unfavorable 
events,” continues the Committee, 
“there brighter side. First, out 
inflated national income 
have made beginning reducing 
the debt. has been drawn down 
from 279 billions 252 billions. 
Part this was simply using ac- 
cumulated balances pay off the 
debt. But the rest has been 
the solid excess government re- 

“This country,” states the Com- 
mittee, “has the power, wisely 
used, meet its foreign and do- 
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mestic obligations and the same 
time master the debt.” 


Prices and the Money Supply 


recent issue the New Eng- 
land Letter, published the First 
National Bank Boston, declares 
that the postwar rise prices can- 
not attributed the money 
supply bank operations. 

Since the end the war, 
remarked, total loans and invest- 
ments member banks have de- 
clined per cent, while the 
total money supply has also de- 
clined during this period. the 
other hand, pointed out, fac- 
tory payrolls and wholesale prices 
have chased each other sharply up- 
ward. During this period, may 
observed, prices and payrolls 
increased more than per cent. 
The close link between these two 
items period low labor prod- 
uctivity understandable, since 
wages directly and indirectly ac- 
count for about per cent 
manufacturing costs. Retail food 
prices since January, 1946, have 
advanced per cent, and food 
accounts for least per cent 
the average family budget. 

“Yet,” states the Letter, “top 
government officials rarely refer 
the factors that predominate the 
postwar rise the cost living.” 

course, this does not mean 
that expansion bank loans, 
when industrial banking bump- 
ing the ceiling, not contribut- 
ing factor inflation. 
Letter points out, is, and the 
banking fraternity has launched 
voluntary program curtail un- 
wise expansion credit and adopt 
more cautious and critical atti- 
tude toward speculative and non- 
productive loans. 
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Congratulations, sir! Your band- 
aged beak badge honor! 


It’s sure sign that you have 
been keeping your nose the 
grindstone—working your hardest 
keep your family living the way 
you want them live. 

But someday you’ll want re- 
tire, follow the hobbies and 
take the trips and the things 
that you’ve always dreamed 
doing. 

That’s going take just one 
And will you 
have when you want it? 


You will you’re buying 
Savings Bonds automatically—on 
the Payroll Savings Plan where 
you work, the Bond-A- 
Month Plan your bank. 

It’s just about the easiest, 

surest, fastest way building 
financial security that anyone ever 
dreamed up. And every $75 Bond 
you buy today will worth $100 
just years. 
start saving automatically now! 
permanent separation nose and 
grindstone! 


AUTOMATIC SAVING SURE SAVING 
SAVINGS BONDS 


Contributed by this magazine in co-operation with the 
Magazine Publishers of America as a public service. 
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THIS HARD 


AND THIS 
MIGHTY WONDERFUL 


you believe saving. 


But it’s mighty hard make yourself 
take cash out your pocket, and time 
out your day, regularly. 


The sure way, the easy way 
your saving get started 
automatic savings plan with 
Savings Bonds. Like 


the Payroll Savings Plan, then for- 
get it. From then the money 
saves itself—so much per week, 
much per month. 


your bank for the Bond-A- 


Month Plan. Equally easy. You 
decide how much you want put 
into bonds every month, your bank 
does the rest. 


just ten years after you start buying 
bonds, your money starts coming back 
you—well-fattened! 


Every you invest today brings 
you back make possible all the 
wonderful things you dream doing. 


And remember— any time you need 
your money for emergencies, you can 
get back minutes without losing 
interest. 


Automatic saving sure Savings Bonds 


Contributed by this magazine in co-operation with the Magazine Publishers of America as a public service. 
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BUT THIS EASY 
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